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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs A M Williamson

Scheme
:
Teachers’ Additional Voluntary Contribution Scheme 

Respondent
:
1. The Prudential Assurance Company Limited (Prudential)

2. East Riding of Yorkshire Council (East Riding Council)

3. North East Lincolnshire Council (NE Lincolnshire Council)

MATTERS FOR DETERMINATION (dated 24 May 2001)

1. Mrs Williamson alleges failure on the part of Prudential, East Riding Council and N E Lincolnshire Council, to deduct and invest additional voluntary contributions between April 1996 and April 1997.  She also claims delays by Prudential in dealing with this matter.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. On 24 January 1996 Humberside Education Authority (the Authority) wrote to Mrs Williamson offering her employment and confirming that her appointment would be effective as from 15 April 1996.  The Authority stated that the letter was being issued on behalf of one of its successors, N E Lincolnshire Council.

4. On 1 April 1996, as a result of local government re-organisation, Humberside County Council was abolished and four new local authorities were formed to cover the former Humberside County Council area.  These new authorities are North Lincolnshire Council, N E Lincolnshire Council, Kingston Upon Hull City Council and East Riding of Yorkshire Council.  The last named Council took over the administration of the Pension Scheme.

5. In July 1996 Mrs Williamson met with a Prudential representative and agreed to start making AVCs of 3.14% of her salary to Prudential.  The application form completed by Mrs Williamson in respect of her AVCs at the time showed her employer’s name as East Riding Council (N E Lincolnshire Council).  The employer’s address shown on the application form was that of East Riding Council and not N E Lincolnshire Council.

6. When Mrs Williamson received her AVC benefit statement for 1996/97 she noticed that no contributions had been paid in for the period 1 April 1996 to 31 March 1997.  Mrs Williamson says:

6.1. She expected her AVCs to start from August 1996 and on finding out that no AVCs had been received up to 31 March 1997, she queried this with the Prudential representative who said that he would look into the matter.  It was not until April 1998 that Prudential stated that it was unable to inform her as to why deductions had not been made.

6.2. In the meantime she gave instructions to increase her AVCs as from August 1997 to the maximum of 9% of her salary.  

6.3. In March 1999 she received a letter from N E Lincolnshire Council stating that her contributions for April 1996 had not been paid until 17 April 1997.  She was informed that this was due to an omission in the first month after the local government reorganisation, and contributions for March 1997 were also more than two months late.  A loss of interest payment of £2.46 was to be made.  

6.4. She seeks financial compensation to restore her AVC fund to the level it would have been had contributions been deducted and invested as she had originally requested.  If necessary she was willing to pay the contributions which were not deducted in order to restore her AVC fund to its original level.  

7. Prudential responded:

7.1. Upon receipt of a new member’s AVC application form, it is obliged to issue an instruction to the member’s employer to commence AVC deductions from their salary.  Mrs Williamson’s application form showed her employer as East Riding Council and therefore the instruction was issued to East Riding Council.

7.2. It could be argued that when East Riding Council received instructions to deduct AVCs from Mrs Williamson’s salary it should have identified that she was not an employee and informed the Prudential, but it did not.

7.3. Under the terms of the AVC contract Prudential is not obliged to monitor contributions at member level, due to the nature and flexibility of the contract which allows members to amend their contributions at any time.  

7.4. It is stated in correspondence to new members that the onus is on the individual member to monitor their AVC contributions, and if they are not deducted or deducted correctly, to advise Prudential or their employer of this.  Mrs Williamson should have received this in 1996 when she made her application.

7.5. Mrs Williamson had some responsibility to check her payslips to see if the deduction of AVC payments had commenced.  

7.6. Prudential did not receive any further communication from Mrs Williamson until July 1997 when it received notification of her new employer and her wish to increase her AVCs.  Prudential had therefore assumed that its original instruction had been received and implemented by Mrs Williamson’s employer.

7.7. Prudential admits that there were delays in its investigation into why it had not received Mrs Williamson’s AVCs, and it took a long time to respond to her query.  However, even if such difficulties had not been encountered, neither Prudential nor Mrs Williamson would have been able to make up for the missing AVC payments.  This is because Inland Revenue rules do not permit contributions relating to previous financial years to be paid in subsequent years.  

7.8. When Mrs Williamson had asked Prudential to investigate her concerns in August 1997, there may have been a possibility that she could have made additional payments to make up the contributions missed between April 1997 and July 1997.  Unfortunately, it is unable to determine if she was informed of this possibility.  

7.9. Mrs Williamson has had the benefit of the money that was not deducted from her salary, and therefore the payments themselves have not been lost.  However, it is appreciated that if the AVCs payments had been deducted as she had originally requested, she would have received tax relief on these payments and therefore she has lost this entitlement.

8. Mrs Williamson replied:

8.1. After her meeting with the Prudential representative, the appropriate documents were handed to the Headmaster at the school where she was teaching.  She understood that the documents would be sent via the internal mail system to N E Lincolnshire Council.  She subsequently stated that she now appreciated that Prudential would have needed to send out the application form to her employer as authority for contributions to be deducted from her salary.  However, Prudential is unable to confirm that the application form had been sent to her employer.

8.2. It is questionable whether the application form had been received by East Riding.

8.3. She disagrees that the application form showed her employer as East Riding.  Her employer was shown as “East Riding of Yorkshire (North East Lincs)”.  

8.4. She was not aware that the onus was on her to monitor the AVC contributions.

8.5. She was never informed that any possibility existed for her to make additional payments to make up the missing contributions between April 1997 and July 1997.  

8.6. She said that after she had completed the application form to make AVCs she did not know what to expect or how it would be shown on her payslip.  

9. N E Lincolnshire Council responded:

9.1. Mrs Williamson was employed by N E Lincolnshire Council from April 1996.

9.2. In 1996 the authority to deduct AVCs from Mrs Williamson’s salary was sent by Prudential to East Riding of Yorkshire Council, who were the pension administrators for Humberside County Council.  N E Lincolnshire Council never received the authority to deduct these AVCs from her salary.  

9.3. N E Lincolnshire Council commenced deductions of 9% from Mrs Williamson’s salary as from August 1997 when authority was received for the first time.

9.4. The first time N E Lincolnshire Council became aware that Mrs Williamson’s AVCs from July 1996 to July 1997 had not been deducted and paid was in November 2001.

9.5. Some confusion had arisen in respect of Mrs Williamson’s AVC for April 1996.  No contributions would have been made at the time as Mrs Williamson did not meet with Prudential until July 1996.  This matter was also confused by:

· A letter from Prudential stating that it had received a contribution for April 1996 but not until 17 April 1997.  This is not the case as Mrs Williamson’s payslip confirms that no deductions had been made.

· A letter from N E Lincolnshire Council’s Chief Payroll Officer to Mrs Williamson dated 31 March 1999, stating ‘you may have received a statement highlighting that the April 1996 contributions were not paid until 17th April 1997’.  This is a standard letter sent out to members who had received a statement from Prudential, informing them that contributions for April 1996 had not been sent by N E Lincolnshire Council at the correct time.  

9.6. The loss of interest payment was in respect of the period August 1997 to January 1998.

10. East Riding of Yorkshire Council responded:

10.1. Mrs Williamson has never been employed by East Riding of Yorkshire Council.

10.2. It had been brought into this matter due to Prudential incorrectly sending the authority to commence AVC deductions from Mrs Williamson’s salary to East Riding Council instead of N E Lincolnshire Council.  

10.3. N E Lincolnshire Council’s local government officer’s pension scheme is controlled by the East Riding of Yorkshire Council pension scheme.  Therefore if Mrs Williamson was a local government officer Prudential would have been correct in sending the instructions to deduct her AVCs.  However, Mrs Williamson is a teacher and her pension is therefore controlled under a different scheme which does not involve East Riding Council.

CONCLUSIONS

11. Mrs Williamson claimed that after her meeting with Prudential in July 1996 documents in respect of her AVCs were sent by internal mail to N E Lincolnshire Council.  

12. Mrs Williamson said that her employer was shown on the application form as East Riding Council (N E Lincolnshire Council).  I do not disagree with this.  However, the address shown for her employer was that of East Riding Council.  Mrs Williamson questioned whether East Riding Council had received the application form.  East Riding Council has not denied receiving instructions in 1996 in respect of Mrs Williamson’s AVCs.  I find as a matter of fact that the instructions in 1996 to deducted AVCs from Mrs Williamson’s salary were sent to East Riding Council and not to N E Lincolnshire Council.  Consequently, I do not uphold this part of the complaint against N E Lincolnshire Council.

13. Prudential said that it was obliged to issue instructions to members’ employers to commence AVC deductions from their salary.  Mrs Williamson’s employer was shown on her application form as East Riding Council and it acted accordingly.  I cannot criticise Prudential in this respect.  

14. Prudential claimed that it was not obliged to monitor whether or not Mrs Williamson’s AVCs were being deducted and that the onus was on her to inform Prudential or her employer if contributions were not being deducted.  While I appreciate that Prudential’s system was not perfect, I do not categorise as maladministration its part failure to monitor Mrs Williamson’s AVCs and make enquiries as to why no payments were being received.  

15. Prudential has admitted that there were delays on its part in dealing with Mrs Williamson’s concerns about the fact that AVCs had not been deducted from her salary between April 1996 and April 1997.  However Prudential stated that even if it had dealt with the matter earlier, the Inland Revenue would not have allowed her AVCs to be backdated beyond April 1997.  I cannot disagree with this.

16. For the reasons given in paragraphs 13 to 15 above, I do not uphold the complaint against Prudential.

17. As East Riding of Yorkshire Council is not Mrs Williamson’s employer and has no part to play in the administration of the Teacher’s Pensions Scheme so far as employees of North East Lincolnshire Council are concerned, I have no jurisdiction to investigate the complaint against East Riding and make no comment on their handling of the matter.  

DAVID LAVERICK

Pensions Ombudsman

24 September 2003
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