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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr N D Machin

	Scheme
	:
	A F D Blakemore & Sons Ltd Staff Retirement Benefit Scheme

	Respondents
	:
	(a) A F Blakemore & Son Ltd, the Employer (Blakemore)

(b) The Trustees of the Scheme (the Trustees)


MATTERS FOR DETERMINATION 

1. The Applicant alleges that upon his retirement his Scheme benefits were calculated incorrectly in that the figure for his pensionable earnings used in the calculations excluded bonuses and other benefits. He seeks the recalculation of his benefits on what he maintains is the correct basis. He also claims reimbursement of his solicitors’ costs in the sum of £2,283.61 which he has incurred in pursuing his complaint.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME

3. The Scheme was a final salary scheme established by an Interim Trust Deed in 1978. The original Definitive Trust Deed and Rules (the 1986 Rules) was executed on 7 March 1986. 

4. From 1989 the Scheme consisted of two categories, a “Category A” and Category B” Scheme formalised by a second Definitive Deed and Rules executed on 28 September 1994. Pensionable Earnings are defined in Part I of the Schedule to the Rules and it is stated that for Category B Members they 

“shall be determined on each Entry Day for the Plan Year starting on that date and means the Member’s total earnings from the Employers in the tax year ending on the 5th April immediately prior to that Entry Date before the deduction of contributions to the Plan, but otherwise as taken into account for Schedule E income tax purposes”

The Rules of the “Category A” Scheme stated specifically that bonuses were excluded from pension and life assurance calculations.

5. The Scheme Booklet current at the time of the Applicant’s retirement describes pensionable earnings on page 3 as “your earnings at each 1st May, and are your gross earnings for the previous tax year”.

6. A memorandum dated 9 March 1989 to “All Members of Staff” stated that final salary was calculated on the basis of gross pay including overtime and bonuses “etc”.

7. Clause 4 of the Trust Deed states that “The Trustees may from time to time with the concurrence of the Principal Employer,

(i) by deed executed by the Trustees and the Principal Employer in the case of this deed or Rules, or

(ii) by resolution (in writing) of the Trustees signed by all of them and on behalf of the Principal Employer in the case of the Rules only

alter add to or replace all or any of the trusts, powers or provisions of this deed or the Rules…”

8. There is no provision in the Scheme Rules for the Trustees to amend a rule simply by announcement.

MATERIAL FACTS

9. The Applicant had joined Blakemore in 1975. He was Personnel Manager from 1978 and a main Board director until 1994 when he became Operations Director of a subsidiary company. He was a Category B member of the Scheme and a Trustee. 

10. The Applicant was made redundant in February 1999 and decided at that point to take early retirement. He was awarded a tax-free cash sum of £73,552.42 plus a pension of £19,179.36 pa. He has calculated that adding his bonuses produces the following figures for his earnings over the last three years:

1995-6: £66,816.00 x 163.5 ÷152.9 = £71,448

1996-7: £86,327.00 x 163.5 ÷ 156.9 = £89,958

1997-8: £74,176 x 163.5 ÷ 163.5 = £74,176

Without professional assistance he has been unable to calculate what his pension should be.

11. Some time later he realised that the calculations of his benefits had omitted to take into account his bonuses and other benefits. His reading of the Scheme booklet and the Scheme Rules led him to believe that such payments should have been included in the calculations.

12. He raised the matter with Blakemore’s pension advisers and meeting with a negative response invoked the Scheme’s internal dispute resolution procedure (the IDRP), again without success.

13. The Respondents have told me that they had become aware of an “error” in respect of the definition of Pensionable Pay in 1997 when Blakemore merged with another company, and that they took steps to rectify it. They have drawn my attention to the minutes of a meeting of the Trustees held on 17 April 1997 which was chaired by the Applicant.  Under item 5.9 “Final Pensionable Salary Definition” the minute reads:

“The Chairman explained that the definition of final pensionable salary…included all earnings…Under [the 1986 Rules], management bonuses had always been excluded from pensionable benefits…Members who were entitled to management bonuses had not paid member contributions in relation to bonuses received.

[The Chairman] expressed the view that the company had probably never intended management bonuses to be included as part of the pensionable pay definition.

[The Chairman] advised that the company would be considering whether to make a change to the pensionable pay definition to exclude management bonuses but would firstly require details of the cost.”

14. The Respondents have referred me to a further meeting of the Trustees held on 13 June 1997. Under item 15.97(c) headed “Final Pensionable Salary Definition” the minute reads:

“The Trustees agreed that the inclusion or otherwise of management bonuses in the pensionable pay definition should be clarified.

Mr ( )…advised that the approximate cost for pensioning management bonus of £18,000 is £3,000 for each year of past service. In addition, the future service contribution rate will be based on a higher pensionable pay including bonuses.

The Trustees agreed that the matter needs to be raised to the company Board for discussion.”

15. A further item discussed at the same meeting under the heading 15.97(d) “Minute 6.97 Pensionable Salaries” is minuted:

“the Trustees agreed that the discrepancy between the definition of pensionable salaries and actual practice needs to be reconciled.

Mrs ( )… advised that members’ contributions can be corrected so that they are based on earnings in the previous tax year in accordance with Scheme rules…

The Trustees noted that Company contributions have been calculated based on pensionable salary definition according to the rules.”

16. At a further meeting held on 25 September 1997 the Trustees agreed, with some exceptions, to exclude management bonuses from the definition of Pensionable Earnings. In due course an amending resolution was drafted but it was not adopted while the Applicant was an employee of Blakemore or before his pension came into payment.

17. The minute of a meeting of Blakemore’s Board of Directors held on 12 March 1998 records under the heading “Salary Definition”:

“It was agreed that the salary definition for pensionable salary would be gross pay on the P60 for the previous year less any management bonuses…”

18. Blakemore held a Board meeting on 27 April 1998. The minute for item 856(a) “Salary Definition” reads:

“It was agreed that the salary definition for pensionable salary would be gross pay on the P60 for the previous tax year less any management bonus payments”

The Applicant has told me that he was unaware of this minute until I drew it to his attention.

19. The minute of a meeting of Scheme Trustees held on 30 April 1998 reads: “the Trustees confirmed that management bonuses should not be included in the definition (of final pensionable salary) as outlined in the current scheme booklet. It was noted that the governing rules are not correct on this matter and, therefore, a deed of amendment will be required. It was further noted that the company had never intended management bonuses to be included as part of this definition”. The Appellant attended the meeting.
20. I asked the Respondents to tell me how other retiring directors had been treated in respect of pension benefits. The only example which predated the date of the Applicant’s retirement was a Director who was a member of the Category A stream and not therefore comparable. They told me that another director (Category B) who retired in February 2001 (after the Applicant) “…fully understood that he was not entitled to pension payments on bonuses received. His pension was calculated on his P60 values less bonuses and he agreed fully with this method of calculation”.

THE SUBMISSIONS OF THE PARTIES

The Respondents

21. The Respondents accept that the Scheme Rules provide for both pensions and contributions to be calculated by reference to total Schedule E earnings. They also agree that the Scheme Booklet current when the Applicant retired conveys the same impression.

22. However, the Respondents have told me that the definition of Pensionable Earnings in the 1994 Rules is incorrect because it had always been their intention to exclude directors’ bonuses from the definition. They say that in 1989, when Category B was created, the composition of directors’ remuneration was altered so that salaries were increased to reduce dependence on bonuses which were not pensionable. They state that the directors, including the Applicant, agreed that directors’ bonuses would no longer be included in the definition of Pensionable Earnings. They have produced to me copies of letters from directors and former directors of Blakemore stating that they were aware that bonuses were not pensionable.

23. The Respondents have said that neither Blakemore nor the directors paid pension contributions on bonuses. They have also pointed out that the benefit statements issued each year excluded any benefits in respect of directors' bonuses.

24. The Respondents argue that it is clear from the minute of 17 April 1997 that the Applicant was well aware that it was never intended that directors’ bonuses should be included as part of the definition of Pensionable Earnings. They have noted that he chaired meetings of the Trustees and that the department for which he was responsible produced the Scheme Booklet. They argue that the Applicant was the main point of contact for the Scheme’s professional advisers including the Scheme administrators, Sedgwick Noble Lowndes (SNL). they say: “…(the Applicant) was viewed as the scheme’s administrator in the sense that he was the Trustee with the responsibility for administration”.  [A document produced to me by the Respondents indicates that the Applicant was the contact point with SNL for “Consultancy”]. They instance an example of a Scheme Notice the Applicant prepared for signature by Blakemore’s Managing Director and the fact that correspondence concerning the Deed of Appointment of SNL was sent to him. They add that Blakemore’s payroll department reported directly to the Applicant and imply that he would, or should, have known whether or not deductions were made in respect of directors’ bonuses

25. Blakemore has referred to the Compromise Agreement concluded with the Applicant, when it made the Applicant redundant, arguing that it was an agreement in full and final settlement of all issues existing between the Applicant and Blakemore. The Trustees were not party to that Agreement which mentions pensions twice, namely

· “The Company shall procure that for the purposes of its pension scheme the pensionable service of (the Applicant) should continue until 7 February 1999”.

· “The Company shall pay to the pension Scheme the greatest part of the severance payment”.

The Compromise Agreement did not set out any calculation of pension benefits 

26. The Respondents have argued that if I were to uphold the Applicant’s complaint the interests of the wider Scheme membership would be affected adversely.

27. The Respondents have also argued that the investigation has revealed disputes as to certain essential facts which can be resolved only by an oral hearing. The particular facts in dispute are whether or not the Applicant was a Member Nominated Trustee and whether or not he was aware that an agreement existed between Blakemore and its directors, that directors' bonuses would not be pensionable.

The Applicant

28. The Applicant has said that he only chaired two meetings of the Trustees during his time as a Trustee i.e. when the Managing Director and Company Secretary were absent. He has denied that he was the main point of contact for the Scheme’s professional advisers, SNL.

29. The Applicant has said he did not realise how ambiguous the definition of “pensionable salary” was until he was provided with a copy of the Trust Deed and Rules in December 1999.

30. The Applicant does not dispute that directors' bonuses are a discretionary payment.

CONCLUSIONS

31. I deal first with the Respondents’ submission (paragraph 27, above) that an oral hearing should be held before I determine this complaint. I have not agreed to that submission because (a) I do not see the issue of whether or not the Applicant was a Member Nominated Trustee as critical to my determination; and (b) the issue of whether or not there was an agreement by Blakemore’s directors in regard to bonuses is clear and I deal with it below.

32. The second preliminary submission of the Respondents (paragraph 26, above) concerns the wider effect upon Scheme membership in the event I should uphold the Applicant’s complaint.  Resulting directions will certainly have an effect upon the funding of the Scheme, but the impact of that falls on Blakemore which is a party to the complaint before me.
33. Turning to the main issue I note that the Respondents say that it was not their practice to treat directors’ bonuses as Pensionable Earnings. That view is supported by minute 5.97 of the Trustees’ meeting of 17 April 1997 and by the letters written by directors and former directors of Blakemore in support of the Respondents. On the other hand minute 6.97 of the meeting of 13 June 1997 suggests that contributions had been based on earnings which included bonuses.

34. Blakemore has told me that there was an agreement between the company and its directors that, in return for a salary increase, bonuses would not form part of pensionable pay.  That would seem to indicate that at some earlier point such bonuses had been seen as forming part of Pensionable Earnings, though the Respondents have denied that such was the case. I have been told that the agreement was made in 1989 when Category B was introduced. I have been shown no documentary evidence of any notification to the Applicant on the treatment of directors’ bonuses or of any general agreement and the Applicant denies that there was one. In the absence of such documentation I do not uphold the Respondents' suggestion that there was a contractual agreement between the Applicant and Blakemore which somehow overrode the Rules of the Scheme.

35. The Respondents contend that it was always the intention that Pensionable Earnings should exclude directors’ bonuses and that the drafting of the definition of Pensionable Earnings in the 1994 Rules was an “error”. I find this hard to accept given that the definition in the 1994 Rules is a significant change from the wording of the 1986 Rules. The wording in the 1994 Rules is clear and unambiguous. 

36. I note in passing that what is now proposed as a means of rectifying the “error” is the making of a further amendment to the Rules and not an application to the Court for rescission. 

37. I do not doubt that Blakemore decided in 1997 to change the definition of pensionable pay in 1997 but no such change took place while the Applicant remained in the company’s employment. As a Trustee, the Applicant was aware of the intention to change the Rules to amend the definition of Pensionable Earnings and of all the earlier discussion of the matter by the Trustees. As a director and senior employee he was aware of Blakemore’ practice. However, at no point did he consent explicitly or by implication to vary, in regard to his own pension benefits, the wording of the Rule definition of Pensionable Earnings.

38. The issue for me is not whether the Applicant has been dealt with according to Blakemore’s intentions but whether he has been dealt with in accordance with the Rules. The Trustees of the Scheme are required to administer the Scheme in accordance with the Trust Deed and Rules. I find that the Applicant’s Pensionable Earnings should have been calculated according to the Rules in force when he retried i.e. to include his director’s bonuses. He should also receive reimbursement for such reasonable legal costs as have been properly in pursuing his complaint. 

DIRECTIONS

39. I direct that within 28 days of the date of this determination the Respondents shall

39.1
recalculate the Applicant’s retirement benefits using the definition of pensionable pay contained in the Scheme Rules at the date of his retirement; and

39.2
pay him the balance due to him in respect of his tax-free lump sum with interest; and

39.3
pay him the arrears of pension due to him from the date of his retirement to the date of payment with interest; and

39.4
deduct from the arrears paid to him any unpaid contributions due to the Scheme, together with interest; and

39.5
reimburse the reasonable legal costs he has incurred in pursuing his complaint; if agreement between the parties cannot be reached as to the amount of such costs then the Applicant may revert to me for his costs to be taxed. 

DAVID LAVERICK

Pensions Ombudsman

3 January 2007
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