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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs E Lewis

Scheme
:
Teachers’ Additional Voluntary Contribution Scheme

Respondent
:
Prudential Assurance Company Limited (Prudential)

THE COMPLAINT (dated 23 July 2001)

1. Mrs Lewis complains of maladministration on the part of Prudential, in that the option of “added years” was never mentioned to her at the time she started to make additional voluntary contributions (AVCs).  She claims that she has suffered an injustice as a consequence of the above alleged maladministration.

MATERIAL FACTS

2. Prudential invests AVCs made by members of the Scheme and provides a full administration service.  Prudential is the only AVC provider recommended by the authorities to the Scheme.

3. Mrs Lewis was a teacher and a member of the Scheme.  She started making AVCs of 8% of her salary to Prudential in 1989.  She says that the Prudential representative was aware that she had returned to work following a career break and in discussing making AVCs did not suggest that the alternative of “added years” might be available and more appropriate.

4. Mrs Lewis states that she retired early due to ill-health in June 2000 and on investigating the matter at that time she discovered that it would have been more suitable for her to have purchased “added years” to cover her career break.  She claims that she had been mis-sold the Prudential’s AVC arrangement.  She says that she wishes the AVCs she has made to Prudential to be used to secure for her “added years”, so that she may receive a better lump sum benefit and an index-linked pension.

5. Prudential responded that 

5.1. its representative would not have been able to give advice regarding the purchase of “added years”; 

5.2. its representative’s usual practice in AVC presentations is to mention “added years”, but also to point out that no advice can be given on this matter; and

5.3. it is impossible to state what actually happened when Mrs Lewis first started making AVCs and there is no evidence to suggest that the option of “added years” was not mentioned.

CONCLUSIONS
6. Mrs Lewis has stated that the Prudential representative did not mention the option of “added years” when she first started making AVCs.  Prudential responded that the usual practice for its representatives is to mention “added years”, but that there was no evidence to show that this had, or had not, been done in Mrs Lewis’s case.  I find on the balance of probability that the Prudential representative did not mention the option of “added years” to Mrs Lewis when she first started making AVCs.

7. It would have been sufficient for the Prudential representative to draw the option of “added years” to Mrs Lewis’s attention without giving her any advice as to the respective benefits.  My finding of fact is that Prudential failed to draw Mrs Lewis’s attention to “added years”.  That failure was maladministration.

8. The injustice suffered by Mrs Lewis is that she was not given sufficient information to make an informed decision on the matter.  Accepting that she would not have made AVCs to Prudential if she had been informed of the option of “added years”, the appropriate remedy is to return the total contributions she has made, with interest.

9. Repayment of contributions to Mrs Lewis would mean that Prudential would be entitled to recover the tax due on these contributions.  Whilst I accept Mrs Lewis’s view that any annuity that may be secured by her Prudential AVC fund may be inferior to the benefits she could have received if she had purchased “added years”, it may or may not be to her advantage to take a refund of contributions plus interest.  Nevertheless, an appropriate direction is made below.

DIRECTIONS

10. I direct that, within one month of the date of this Determination, should Mrs Lewis so request, Prudential shall return to her all contributions paid since 1989, with interest.  The return of contributions, plus interest, shall, however, be subject to Mrs Lewis repaying Prudential the tax due on the contributions.   

11. The interest referred to in paragraph 10 above shall be calculated on the base rate for the time being quoted by the reference banks.

DAVID LAVERICK

Pensions Ombudsman

7 February 2002
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