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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr E N Jackson

Scheme
:
Teachers' Pension Scheme (TPS)

Respondent
:
Department for Education and Skills

THE DISPUTE (dated 1 July 2001) 

1. Mr Jackson wishes to continue membership of the TPS by making combined contributions.  The Respondent has refused to allow Mr Jackson to make combined contributions as it says it has no power to accept them pursuant to Regulation C9(13) of the Teachers' Pensions Regulations 1997 (the Regulations).  Mr Jackson disputes this and believes that the Respondent should be able to make an exception in his case.

MATERIAL FACTS

2. The TPS is a contributory pension scheme governed by the Regulations.  Part B of the Regulations defines employment with certain providers, for example a Local Education Authority (LEA), as pensionable employment.

3. Subject to certain exceptions, if a person is in pensionable employment that person is a member of the TPS.  Part-time employment, which would if it were full time be pensionable employment, will be pensionable employment if the person elects for it to be so pursuant to Regulation B1(4).

4. Employment in an Independent School will only be pensionable employment if the School has become accepted under Regulation B3 of the Regulations.  

5. A person who is a member of the TPS but ceases to be in pensionable employment may, on ceasing pensionable employment, subject to conditions, continue membership of the TPS by making combined contributions.  While paying combined contributions a member is responsible for both the employee and employer contributions under the TPS, hence the term 'combined contribution'.

6. Mr Jackson joined the TPS in September 1972 and continued to make contributions until October 1999.

7. During November and December 1999 Mr Jackson did not make contributions to the TPS as he was studying full time for his Masters Degree.  Mr Jackson did not make any combined contributions during this period.

8. From January 2000 to June 2000, Mr Jackson undertook supply teaching with Sefton LEA.  This enabled him to complete his studies.  He did not have a formal contract of employment with Sefton LEA and he worked for them on a day to day basis as and when needed filling in for permanent teachers at schools within the Sefton Education Authority Area.  On 10 January 2000 Mr Jackson elected for this employment to be pensionable employment.

9. In September 2000 Mr Jackson commenced employment with an Independent School which was not accepted under Regulation B3 and as such was not pensionable employment.  On 23 September 2000 Mr Jackson completed a form entitled 'Election for the payment of Combined Contributions during an absence from pensionable employment' and submitted it to the Respondent.  In doing so Mr Jackson sought to make combined contributions to the TPS in respect of his current employment in the Independent School.  

10. Mr Jackson's application to make combined contributions was refused.  He was told by letter dated 2 February 2001 that he could not make combined contributions as Regulation C9(14) (in fact this should have referred to C9(13)) prevented these being made by a person whose "pensionable employment is employment as a relief teacher, that is to say a teacher who is employed in place of a person regularly employed and whose contract of employment is a short-term one".

11. Mr Jackson commenced the Internal Dispute Resolution Procedure (IDRP) in January 2001.  On 9 April 2001 Mr Jackson was informed of the result of Stage 2 of the IDRP which was that he could not make combined contributions as his pensionable employment had been as a supply teacher and that the Regulations had been correctly applied in his case.  

12. Mr Jackson referred this matter to the Pensions Advisory Service on 7 May 2001 and on 1 July 2001 his dispute was referred to my office.

13. Mr Jackson questions the validity of the ruling that due to his supply teaching he cannot make combined contributions.  He believes he should be afforded special treatment for the following reasons:

13.1. he is a long standing member of the TPS

13.2. he is still a full time teacher

13.3. his supply teaching was simply to enable him to gain a masters degree

13.4. the government is actively promoting the mobility of pensions and stakeholders pensions

13.5. the House of Lords decided on 8.2.01 that part-time employees should be able to participate in occupational pension schemes, and

13.6. his case is an exceptional case for which the system should allow flexibility.

14. The Respondent's view is that Regulation C9(13) prohibits Mr Jackson from making combined contributions as his last pensionable employment was as a relief teacher.  The relevant parts of regulation C9 are set out below:

“C9 Additional contributions for current period

1 Subject to paragraphs (11) to (14), this regulation applies to a person who

(a) Before attaining the age of 60 has ceased, otherwise than by virtue of an election under regulation B5, to be in employment which is pensionable otherwise than by virtue of regulation B7, and

(b) Was not then incapacitated, and

(c) Did not then become entitled to payment of retirement benefits, and

(d) Has not become a member of another occupational pension scheme or is not engaged in full-time employment in a capacity described in Part II of Schedule 2

2 Subject to paragraphs (3), (4) and (10), a person to whom this regulation applies may elect to pay additional contributions in order to become entitled to count as reckonable service a period ("the period") beginning on the day after the cessation of the pensionable employment …

3 ...

13 This regulation does not apply to a person whose pensionable employment is employment as a relief teacher, that is to say a teacher who is employed in place of a person regularly employed and whose contract of employment is a short term one.”

15. The Respondent also commented that it was open to Mr Jackson to elect to make combined contributions from 31 October 1999, after he ceased to be employed in (substantive) pensionable employment, until 31 January 2000 and that he should have known about these arrangements from Leaflet 735, which his employer should have given him when he left their employment.  The Respondent also states that Mr Jackson has sought to be re-admitted to the TPS, but that combined contributions exist to enable scheme members to continue scheme membership not to allow re-admission to pensionable employment after a break.

16. My office sought clarification of the Respondent's construction of C9(13) as there is only a reference to pensionable employment, not last pensionable employment.  In response the Respondent stated that paragraph 13 had to be read in the context of the whole Regulation, which in turn had to be construed in accordance with the Regulations.  The Respondent further states that paragraph 1 cross-refers to paragraphs 11-14 and sub paragraph 1(a) refers to a person ceasing to be in pensionable employment.  It is said that taken in the context of the Regulations C9(13) must mean last pensionable employment.

17. Mr Jackson states that he was not aware that he could have made combined contributions as he never received leaflet 735 from his employer on leaving full time employment in October 1999.  Further, Mr Jackson confirms that in seeking 're-admission' he was seeking to continue scheme membership only, as indeed I understood his complaint to be.

CONCLUSIONS

18. When Regulation C9(13) is read together with the rest of the Regulation it is apparent that the only sensible construction of Regulation C9(13) is that it refers to a member's last pensionable employment.  I accept the Respondent's logic at paragraph 15 above.  It also appears when one looks at Regulation C9(2) that a member must elect to pay additional contributions for a period beginning on the day after cessation of the pensionable employment.  Thus logically this must be the last pensionable employment and as such C9(13) must refer to a member's last pensionable employment.  I reach this conclusion with some regret as it works harshly in circumstances where a member has over 25 years pensionable employment as is the case with Mr Jackson.  Nevertheless, I consider that the Respondent's interpretation is the correct one.

19. I have considered Mr Jackson's further comments at paragraph 17, however, they do not bear on the issue I have to determine, which is whether Mr Jackson can continue to be a scheme member by making combined contributions.  I therefore do not find in favour of Mr Jackson.  
DAVID LAVERICK

Pensions Ombudsman

5 April 2002
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