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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Ms H Martin

Scheme
:
Sun Life Pension Scheme

Trustees
:
The Trustees of the Sun Life Pension Scheme

THE COMPLAINT (dated 9 July 2001)

1. Ms Martin has complained of injustice as a consequence of maladministration on the part of the Trustees in not awarding her a dependant’s pension on the death of her partner, Mr JM Evans.

Scheme Rules

2. In the Scheme Rules ‘Dependant’ is defined as,

“A.
any child of the Member who is

(i) under the age of 18 (provided that any pension payable to such child shall cease on the attainment of age 18, or if such remains in full-time education or vocational training after age 18, the earlier of the attainment of age 22 or on the cessation of such education or training) or

(ii) in the Trustee’s opinion likely to be permanently incapable of self-support by reason of physical or mental disability or

B.
any other individual who is financially dependent on a Member or was so dependent at the time of the Member’s death or retirement.

For the purposes of Rule 14 Dependent shall include the widow or widower of the Member.”

3. Rule 7 provides,

“Pension Benefits on Death
(This Rule shall be read in accordance with, and subject to, the provisions of Rule 14 [Inland Revenue Limits]).

7.1 Subject to the provisions of this Rule a pension shall be payable on the death of a Member to his spouse and Children (if any) or if his spouse predeceases him to the Children (if any).

The amount of such pensions shall be as described in Rule S6 or Rule 11.6, as appropriate, subject to the provisions of Rule 7.4, but, in the case of a pension payable to the Member’s widow in accordance with Rule S6.1(ii) shall not be less than the aggregate of:-

(i) the pension calculated in accordance with Rule S6.1(a) assuming the Member had died on the day after his contracted-out employment ceased

(ii) the amount by which the guaranteed minimum payable to the widow exceeds one-half of the Member’s guaranteed minimum pension when his contracted-out employment ceased, and

(iii) any increase in the widow’s pension (in excess of the widow’s guaranteed minimum pension) that may have resulted from the deferment of the Member’s pension.

Any pension payable to a spouse shall be payable during her lifetime only.

Any pension payable in respect of a Child shall be payable during his or her lifetime until the later of:-

(i) the attainment of age 18 by that Child, or

(ii) the attainment of age 22 by that Child if he remains in full-time education or vocational training after age 18 or, if earlier, the cessation of such education or vocational training.

7.2 The Trustees may at the Employer’s request or with his consent, subject to the limits in Rule 7.4:-

(i) provide a pension or additional pension to any one or more of a Member’s surviving spouse or Dependants, or

(ii) at the request of a Member arrange on or before his pension commences to substitute for any benefit under this Rule a benefit to a different Dependant.

7.3 Each pension payable under this Rule or under Rule 5.2 [surrendered pension]shall be payable monthly in arrear (sic)…

7.4 The amount of pension payable during the lifetime of a Member’s spouse shall be as stated in Rule S6.  Provided however that the amount of pension in respect of a spouse more than 10 years younger or 5 years older than the Member shall be lesser or greater respectively as determined by the Trustees on the basis certified as reasonable by an actuary.

7.5 The Employer and the Trustees may at their discretion arrange for the pension in respect of any beneficiary to be a higher amount…

7.6 Where an entitlement under this Rule arises and the Member was married to more than one person under a law which permits polygamy…”

Background

4. Mr Evans retired on 30 June 1992 with a pension of £28,506.24 per annum.  In 1997 he made enquiries about pension provision on his death.  Sun Life wrote to him on 21 January 1997,

“You should note that our Pension Scheme provides exclusively for widows’ pensions.  Hence, should you divorce, Pat would not be entitled to a widows pension under the Scheme.  Equally your new partner would not be entitled to any pension provision if you did not marry.  It is not possible to make a nomination about this.  The Trustees do not have any discretion except in cases of exceptional financial hardship following death.”

5. Mr Evans completed a nomination form in 1998 in which he asked that Ms Martin receive 100% of any death benefits.  He also submitted a separate letter in which he explained that he had separated from his wife in January 1997 by mutual agreement and had made adequate provision for her future.  Mr Evans explained that he now lived with Ms Martin and her son, both of whom were dependent upon him financially.  Mr Evans said that he and Ms Martin were planning to marry at the earliest opportunity but that that, should circumstances prevent this, he wanted any pension due following his death the paid wholly to Ms Martin.  Sun Life wrote to Mr Evans acknowledging his nomination on 14 July 1998,

“…I should point out that the rules of the Pension Scheme provide that on the death of a pensioner who is married, the subsequent pension is payable to the spouse.  The rules are not discretionary under this heading and it is not therefore possible to make a nomination.

I will retain the correspondence on file but felt that you would want to know the above in planning your financial arrangements.”

6. Mr Evans died on 12 June 2000.  According to Ms Martin’s solicitors, Sun Life telephoned Ms Martin on 13 June 2000 and, in the course of the conversation, told her that she would receive nothing.  On 19 June 2000 Sun Life wrote to Ms Martin expressing their condolences.  On 20 June 2000 they wrote to Ms Martin’s solicitor,

“Under the terms of the Sun Life Pension Scheme a benefit arises on the death of a pensioner in the form of a pension payable to a surviving spouse.  As far as we are aware, Mr Evans was still married at the time of his death and, therefore, by operation of the Trust Rules, a pension will become payable to his legal widow…

I regret, therefore, that no benefit will be due to Mrs Martin from the Pension Scheme.  However, there are other avenues open to Mrs Martin, for example the Insurance Benevolent Fund, if she is in financial difficulty as a result of Mr Evans’ death.  Moreover, the Company will consider any request for help with immediate expenses outside the terms of the Trust.  If your client wishes to use either of these approaches, she should contact me direct.

I would be grateful if you would ensure that your client is fully aware of these circumstances and the fact that the Trustees of the Pension Scheme must comply with the Rules: this is not a decision of the Company taken lightly.”

7. On 28 June 2000 Sun Life wrote to Ms Martin about Mr Evans’ pension payment for June, which they explained was due to his estate.  Sun Life said that it had been agreed that Ms Martin should receive this and they enclosed a cheque for £2,283.65.  According to Ms Martin’s solicitors, there was another conversation between Sun Life and her former solicitors prior to 7 July 2000 in which Sun Life said that no application for a dependant’s pension would be accepted where a spouse’s pension had been paid.  Following further correspondence with Ms Martin, Sun Life wrote to her on 14 July 2000 and said they were prepared to recommend that the Trustees award a pension to her son for the duration of his university course or until he reached 22.  On 18 August 2000 Sun Life sent Ms Martin a cheque for £1,949.07 in respect of funeral expenses.

8. The Trustees met on 7 September 2000 to consider Ms Martin’s request for a dependant’s pension.  The minutes of the meeting record,

“The Trustees reviewed the request from Mrs.  Hilary Martin of the payment of an ex-gratia pension, following the death of Mr.  John Evans.

After detailed discussion, the Trustees decided not to grant Mrs.  Martin a pension.  However, it was agreed to approve an immediate pension to Mr.  Richard Martin, Mrs.  Martin’s son, on the same basis that would have applied had he been legally adopted.  The pension would be £5,384 p.a.  and would continue until age 22 or cessation of further education, if earlier.”

9. According to the Trustees, when they came to their decision they had consideration of Ms Martin’s correspondence and that of Mr Evans, the fact that Ms Martin was financially dependent upon Mr Evans, the fact that he had a legal spouse and had not been divorced, the fact that Ms Martin had a son who was financially dependent upon her and Mr Evans, the length of Ms Martin’s relationship with Mr Evans, the Inland Revenue maximum pension, the cost of a pension and the rules of the Scheme. Paper had been prepared for the Trustees which set out the provisions of the Scheme rules regarding the payment of dependants’ pensions.  The paper noted,

“It is accepted that Mrs Martin (as well as her son, Richard Martin) was a dependant of John Evans.  The extent of the financial dependency is not known, however, nor can it be easily estimated without seeking her co-operation.  In particular we have no information on the status of Mrs Martin’s own marriage or the financial arrangements relating to it.

The total pensions payable must not exceed the pension payable to John Evans (Revenue requirement).  This means that the maximum ex-gratia pension that could be granted to Mrs Martin is £16,150 pa assuming that the pension for Richard Martin is agreed.

Mrs Martin has stated (letter of 1st July to …) that John Evans told her that she ought to receive ‘a small amount of pension’.  He seems to have had about 10% (or £2,150 pa) in mind on the grounds that he lived with his wife for 34 years and Mrs Martin for 3½ years.

In her letter to …Mrs Martin says that her solicitor suggested that a two-thirds/one-third split would be fair ie a pension for Mrs Martin of about £7,000 pa.

Both these suggestions assumed that the pension for Mrs Evans could be reduced which is not possible.  Also, as far as we know, neither considered the possibility of a pension for Richard Martin as a (partial) alternative.”

10. The paper then outlined what were described as ‘subjective reasons’ why the Trustees should or should not pay a pension to Ms Martin.  The reasons for paying the pension were;

10.1. That Ms Martin’s financial needs appeared to be greater than Mrs Evans’,

10.2. That Mr Evans’ death had been unexpected.

The reasons given for not paying the pension were;

10.3. That there was no precedent within the Scheme for paying a pension to someone who did not have an explicit legal entitlement,

10.4. That the Scheme was already liable for the maximum normal risk allowed for in the rules,

10.5. That the primary cause of the problem was that Mr Evans had not foreseen the potential situation when he was settling his financial affairs.

The paper went on to say that none of the points involved a moral judgement, which the authors believed it would be improper to bring into the consideration.  The paper then recommended that a pension should not be paid to Ms Martin.

11. The appendix to the paper outlined what were described as ‘objective’ methods of calculating a pension for Ms Martin.  This included a reference to the introduction of pension-sharing on divorce.  The paper noted that, had Mr Evans divorced his wife after the introduction of pension-sharing, account would have been taken of Mr Evans’ life expectancy in determining any pension for Ms Martin.  The point was made that, if Mr Evans had been judged to be in poor health, the pension for Ms Martin would have been very small.  The paper then noted that the strain on the fund of granting an ex-gratia pension of £10,000 to Ms Martin would be in the region of £250,000 compared with £20,000 to provide a pension for her son.  The paper then noted that there was a saving to the Scheme of about £750,000 as a result of Mr Evans’ premature death.  The value of the widow’s pension was given as £400,000 and it was noted that the remaining £350,000 could be used to secure a pension of £14,000 pa for Ms Martin.  The paper then made the point that such ‘savings’ were needed by the Scheme to support the pensions of those members who lived longer than expected.  The paper then explored the possibility of using the remaining strain element of Mr Evans’ pension, i.e.  the draw on the fund of providing Mr Evans’ pension.  Mr Evans’ early retirement had caused a strain of about £130,000, according to the paper.  At the time of his death the strain element was valued at £100,000 and the corresponding value of Ms Evans’ pension was given as £50,000.  The paper noted that the ‘saving’ could be used to secure an ex-gratia pension of £2,000 pa for Ms Martin.

12. At the same Trustees’ meeting they were presented with a draft valuation report as at 1 January 2000.  This recorded that the funding ratio on the Minimum Funding Requirement basis was 142%.  The past service funding ratio was given as 119% with an accrued service surplus of £78.9 million.  The recommended employer’s contribution rate was given as 7% and it was noted that the employer was currently paying 12.7%.

13. The Trustees agreed to pay a pension to Ms Martin’s son but not to her.

14. Sun Life wrote to Ms Martin on 12 September 2000 and explained that the Trustees had approved a pension for her son of £5,384 per annum increasing on 1 January each year.  The pension was to be backdated to 13 June 2000.

15. Solicitors acting for Ms Martin argue that the decision not to make a payment for her had effectively been made before the meeting: they say that Mr Green of Sun Life had twice stated before the meeting that no such payment would be made and that whilst his letters sought information to support the application for a payment to be made in respect of her son, no information was sought for her in support of the application for a payment to be made to herself.

CONCLUSIONS

16. Rule 7.2 allows the Trustees, at the request of the employer or with consent of the employer, to pay a pension to a surviving dependant.  Dependant includes any individual who is or was at the time of the member’s death financially dependent upon the member.  Thus, unless the employer, i.e.  Sun Life, withholds consent, there is nothing within the Scheme rules to prevent the Trustees from paying Ms Martin a pension.  The amount of any such pension would of course be limited by Inland Revenue requirements.  Equally there is nothing in the Scheme rules to require the Trustees to pay a pension to a dependent such as Ms Martin.

17. The Trustees were therefore called upon to exercise a discretion and in doing so they must ask themselves the right questions, construe the rules correctly and should not come to a perverse decision.  They are required to take into account all relevant matters and to set aside all irrelevant matters.  I am pleased to note that the point was made in the paper presented to the Trustees that their decision should not involve a moral judgement.

18. In my opinion, the Trustees asked the correct questions and construed the rules correctly when they considered whether Ms Martin was financially dependent upon Mr Evans.  I note that they had not taken steps to ascertain the extent of Ms Martin’s dependency but that they accepted that such dependency existed.  I also agree that it was proper for them to have had due consideration for the cost to the fund as a whole of granting Ms Martin an ex-gratia pension.  The Trustees and Sun Life are in a fortunate position in that the fund appears, from the draft valuation, to be very healthy.

19. Ms Martin’s solicitors are of the opinion that the decision had been made prior to the Trustees’ meeting on 7 September 2000.  They point to the two telephone calls as evidence for this.  I have not sought to verify the existence or content of these telephone calls because I am of the opinion that the record of the Trustees’ meeting serves to show that they did have due consideration for Ms Martin’s application.  If, as has been suggested, a decision had already been made, there would have been no necessity for such a comprehensive paper to have been prepared for the Trustees.

20. Whilst a different body of trustees might have come to a different decision, this does not mean that the Trustees’ decision in this case was perverse, i.e.  a decision which no reasonable body of trustees would come to.  Accordingly, I do not uphold Ms Martin’s complaint against the Trustees.
DAVID LAVERICK

Pensions Ombudsman

7 June 2002
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