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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr David Eric Sands

Scheme
:
Gleason Works Limited Superannuation & Life Assurance Fund (the Fund)

Respondents
:
Gleason Works Limited (the Employer)

The Trustees of the Gleason Works Limited Superannuation & Life Assurance Fund (the Trustees) 

Jardine Lloyd Thompson (JLT)

THE COMPLAINT (12 July 2001)

1. Mr Sands complaint has four distinct parts:

(i) A complaint against the Trustees’ decision to provide him a refund of his contributions.

(ii) A complaint of maladministration on the part of the Employer and the Trustees in their failure to provide accurate information in the members’ booklet.

(iii) A complaint of maladministration on the part of the Trustees in their failure to provide him with accurate information about transfer options at the time of joining the Fund.

(iv) A complaint of maladministration on the part of Jardine Lloyd Thompson as administrators of the Fund in their failure to agree to a transfer request.

He alleges that these failures caused injustice, in particular financial loss, distress and disappointment.

The Fund is governed by the Second Definitive Trust Deed and Rules dated 9 January 1998. Rule 52 provides:

“52
Calculation of Short Service Benefit

Unless he is entitled to an immediate pension under Rules 55 or 56 a Short Service Member will be entitled to a deferred pension payable from his Normal Pension Age.  The amount will be calculated under Rule 54 but by reference to his Final Pensionable Salary and Pensionable Service at the date his Active Membership ends.”

Rule 53 provides:

“53
Members with less than 2 years’ Qualifying Service
53.1
Subject to Rule 53.2, a member who ceases to be an active Member before he has completed 2 years’ Qualifying Service under the Preservation requirements shall receive a refund of his own contributions (including Additional Voluntary Contributions) paid or transferred into the Fund under Rule 29 adjusted under Rule 53.2.


53.2
A refund under Rule 53.1 will be reduced by:

(i) the certified amount of any Contributions Equivalent Premium paid by the Trustees to the Secretary of State under the PSA; and

(ii) the amount of any tax for which the Trustees are liable in respect of the refund.

53.3 A Member to whom Rule 53.1 applies may, at the discretion of the Trustees be entitled to Short Service Benefit under Rule 52 in place of a refund under Rule 53.1.” R

Rule 30.3 provides:

“30.3
Where a Member (or other person) who is entitled to Short Service Benefit under the Scheme does not have the statutory right referred to in Rule 30.2 the Trustees may with the consent of the Principal Employer, if the Member so requests in writing, transfer his deferred benefits to an Other Scheme in accordance with Rule 30.1. Where a Member has the statutory right referred to in Rule 30.2 in respect of part of his benefits and requests the Trustees to transfer those benefits the Trustees may with the consent of the Principal Employer treat as extending to the remainder of his benefits.”

MATERIAL FACTS

2. Mr Sands joined the Employer on 22 June 1998 and joined the Fund on 1 June 1999. He resigned from the Employer on 23 June 2000.

3. Mr Sands claims that prior to joining the Fund he was given a copy of the members’ booklet, dated April 1997 (the booklet) and was visited by a financial adviser appointed by the Fund. Mr Sands says that he had two concerns at this time. Firstly, that dependent partners were not provided for and, secondly, unless the rules of the Fund were expanded to include them, he would need to consider making a transfer-out.

4. Mr Sands claims the advice he was given was that he could obtain a refund of monies if he left the Fund within 2 years. However, he also claims that the adviser confirmed that contributions could be transferred into another scheme on condition that the scheme chosen would accept the transfer.

5. The Employer has said in its letter dated 29 May 2002 to this office that it has ultimate responsibility for the preparation of the booklet.  Information contained in the booklet is required to be provided by the Trustees under Regulation 4 of the Occupational Pension Schemes (Disclosure of Information) Regulations 1996. This information was not provided in any other form. However, the Trustees have said that the Trust Deed is available to any member upon request but that Mr Sands did not make any such request.

6. Mr Sands has referred to the section of the booklet  titled ‘Leaving the Fund’ which begins at page 21 and states: 

“Refund of contributions

If you leave the Company before you have completed two year’s pensionable service you will be given the choice of a refund of your contributions to the Fund. The refund you receive will not include the Company’s contributions and will be subject to a deduction representing your share of the cost of re-instating you to the State Scheme.

Leaving Your Benefits in the Fund

Fully Preserved Pension. If you do not take a refund of your contributions you will be entitled to a preserved pension payable from Normal Pension Date.

Transfer of benefits

As an alternative to preserved benefits you have the option of transferring your benefits to:

1. Your new employer’s plan providing he is willing and able to accept the transfer; or

2. An individual insurance policy in your own name (commonly known as a buy-out policy); or

3. A personal pension plan of your choice”

7. Mr Sands assumed that on leaving the company, even within 2 years of joining the Fund, he had a choice of  taking a refund of contributions, transferring out or leaving the benefits in the Fund. The Trustees have stated that Mr Sands was advised on whether he could transfer his benefits and also if his partner would receive a widow’s pension if she was not his legal spouse and that with less than two years’ pensionable service he would be entitled to a refund of contributions.

8. On 23 June 2000 he resigned and Mr Clarke, a Trustee, confirmed in a letter dated 6 July 2000 that:

“at a meeting of the Trustees, it was decided that, as your pensionable service was under two years, they would exercise their discretion and you would be given a refund of your contributions to the Scheme.”

9. Mr Sands was not happy with this decision and he submitted a complaint to the appointed disputes co-ordinator and formally invoked Stage 1 of the Internal Disputes Resolution (IDR) Procedure by doing so on 10 July 2000. In his letter he confirmed that he objected to the decision made by the Trustees and made the following point:

“I joined the scheme on the understanding that I had the choice to choose the options (Page 21 of the booklet provided) the visiting consultant that presented the scheme also confirmed this.”

10. The disputes co-ordinator replied on 17 July 2000 and clarified the position regarding provision of benefit for members with less than 2 years’ service as follows:

“The choice referred to on page 21 of the booklet, upon leaving the scheme under two years, is:

· Refund of member’s own contribution less tax

· Transfer of funds to another fund of similar status 

· Preserved benefits

However, I would refer you to page 4 of the booklet and the paragraph headed Rules and Regulations which states:

The Trustees administer the Fund according to a strict set of rules which meet the requirements of both the Inland Revenue and Department of Social Security. This booklet is a guide to the Fund and will always be overruled by the formal rules if there is any difference between the two documents. You may see a copy of the rules, the latest actuarial valuation of the fund and the Scheme Annual Report and Accounts at any reasonable time-just ask your supervisor.

…..Alan Clarke, Manager of Finance and Trustee of the scheme, advised you of this clause prior to your leaving the company on 23 June 2000. He also confirmed, in his letter, dated 6 July 2000, that the Trustees had decided that, as your pensionable service was under two years, they would exercise their discretion and you would be given a refund or your contributions to the scheme.

I therefore find that there is no cause for dispute and that the Trustees have acted within their authority and in accordance with the Rules and Regulations of the scheme.”

11. Mr Sands disagreed with the response given at Stage 1 of the IDR procedure and referred the matter to Stage 2 on 11 December 2000. Mr Sands was unaware that this had not been received by the Trustees until 3 January 2001 and as he was under the impression that a response had not been received within 2 months, he correctly referred the matter to the Occupational Pensions Advisory Service (OPAS).
12. The appointed OPAS advisor concluded in a letter to Mr Sands dated 10 March 2000 that the Trustees had acted within their powers as set out in the Trust Deed and Rules of the Scheme, in making the refund of contributions.

13. In the meantime, on 15 February 2001 the Trustees did respond under Stage 2 of the IDR procedure and confirmed:

“I refer to your letter, dated 11 December 2000, to the Trustees of the Gleason 

Works Limited Superannuation and Life Assurance Fund. You were advised 

in my letter, dated 6 July 2000, that, at a meeting of the Trustees, it was 

decided, as your pensionable service was under two years, the Trustees would 

exercise their discretion and you would be given a refund or your 

contributions to the scheme. This decision stands.”

14. A cheque representing a refund of Mr Sands’ contributions was sent to him  on 3 November 2000 which  Mr Sands returned to JLT on 13 November 2000 with a request for the amount to be transferred into the scheme of his new employer. The cheque  was re-issued by JLT on the instruction of the Trustees, on 21 February 2001 but returned again by Mr Sands on 7 March 2001 with a further request to have this money transferred into his new scheme.

15. The Trustees met on 4 July 2001 to further consider Mr Sands’ request. Minutes of that meeting say:

“After due consideration, the Trustees unanimously agreed that as members, leaving the Fund with under two years’ pensionable service, received, without exception, a refund of the member’s contributions, under the ruling of the Fund, of which all the members were aware, it would not be justifiable to waive this ruling for Mr Sands.”

The Trustees say that they saw no reason to treat his case any differently to that of other members with under two years’ pensionable service. It is the Trustees’ view that under the ruling of the Fund, members with under two years’ pensionable service are given a refund of contributions and that it is only if the Trustees exercise their discretion that this ruling can be waived They do not consider that their discretion was fettered by previous practice and that there was no reason to offer Mr Sands anything other than a refund.

16. As against JLT, Mr Sands complains that this matter was never properly considered by them.

CONCLUSIONS

17. There are four parts to Mr Sands’ complaint:

· his complaint about the Trustees’ decision to give him a refund

· his complaint of misleading information being provided in the booklet.

· his complaint that misleading information was provided about his transfer options prior to him joining the Fund.

· his complaint of JLT’s failure to consider his request to make a transfer.

18. I turn firstly to the Trustees’ decision. Rule 53.3 provides the Trustees with a discretion to provide a member with a Short Service Benefit in place of a refund.  The Trustees met twice to consider Mr Sands’ case and both times decided that he should only be given a refund.

19. Mr Sands was informed of the Trustees’ first decision by letter dated 6 July 2000. On that occasion the decision was described as an exercise of discretion. In fact it ought to have been a decision whether to exercise discretion. If discretion had been exercised it would have resulted in the transfer value that Mr Sands wanted. At this point the Trustees could not have applied their minds to what the Rule actually said.

20. The Trustees met for a second time on 4 July 2001 to consider Mr Sands’ case.

21. Despite what the Trustees have told me, (as set out in paragraph 15) in my view the minutes of that meeting suggest that the Trustees misdirected themselves.  At that point they appear to have thought there was a rule which prevented him from having any benefit other than a refund, or that their discretion was fettered by previous practice. Whatever the precise reason, they did not consider Mr Sands’ application on its own merits.  The reasoning now advanced as set out in paragraph 15 seems to be adduced with the benefit of knowledge of my forthcoming criticism.

22. This misdirection does constitute maladministration and I therefore uphold the first part of Mr Sands’ complaint. The injustice suffered by Mr Sands is that his request for a transfer has not been properly considered by the Trustees.  I make an appropriate direction regarding this matter below.

23. I turn secondly to the wording of the booklet. In the section dealing with ‘Leaving the Fund’ members with less than 2 years’ qualifying service are given the impression that they have a choice between taking a refund, retaining a preserved pension or transferring out of the Fund.  The Employer in its formal response has stated that it agrees that the wording on page 21 could be misleading and has since removed the words “the choice of”.

24. The failure to make it clear to members in the booklet that it is at the discretion of the Trustees to provide a preserved pension in place of a refund for members with less than 2 years qualifying service is also maladministration and I also, therefore, uphold the second part of Mr Sands’ complaint.

25. I turn thirdly to the provision of incorrect information.  Since the Trustees had a statutory duty to provide the relevant information, the responsibility for the failure to do so accurately falls on them, even if the Employer in fact prepared the booklet as they say. The Trustees in their response to OPAS dated 22 May 2001, have said that their adviser would clearly have informed Mr Sands prior to joining the Scheme of this restriction. They have also added that there had not been any other incidence of anyone misunderstanding this restriction during the scheme’s 35 year lifetime.

26. Mr Sands genuinely believes that he was advised as he claims. On the basis of the information that has been provided this is something that I cannot rule out. However, the disappointment that he has suffered on finding out that his option is restricted is no greater as a result and I do not make a separate direction regarding this matter.

27. Finally, I turn to the claim that JLT did not properly consider Mr Sands’ request for a transfer. JLT, in their letter dated 17 December 2001 in response to the allegation, have confirmed that the matter was referred to the Trustees who had the responsibility to deal with it. On this point I agree with JLT. As they have pointed out, they were aware Mr Sands was in correspondence with the Trustees on this matter and did not therefore feel the need to intervene further. I do not, therefore, uphold this aspect of Mr Sands complaint.

DIRECTION

28. I direct the Trustees, within 28 days to reconsider Mr Sands’ request to have a transfer of benefits from the Fund. In doing so they shall first consider whether to exercise their discretion under Rule 53.3 to provide Short Service Benefit and though they may have regard to previous practice, they shall not regard themselves as bound by it.

29. I direct the Trustees to pay to Mr Sands within 28 days the sum of £100 as compensation for distress and inconvenience suffered as a result of the maladministration identified in 20 above.

DAVID LAVERICK

Pensions Ombudsman

4 September 2002
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