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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Dr G A Roy

Scheme
:
NHS Pension Scheme (the Scheme)

Respondent
:
NHS Pensions Agency (the Administrator)

THE COMPLAINT (17 August 2001)

1. Dr Roy is in dispute with the NHS Pensions Agency over his pensionable service and has nominated the British Medical Association (the BMA) as his representative in this matter.  Dr Roy claims injustice as a result of an incorrect assessment of his pensionable service.

RELEVANT REGULATIONS

The National Health Service Pension Scheme Regulations 1995 (the Regulations) and in particular:


R3
(1) Subject to paragraph (2), this regulation applies to a member who at the coming into force of those Regulations-

(a) is in pensionable employment under the scheme as a mental health officer,  or

(b) has accrued rights to benefits under the scheme arising out of a previous period in which he was engaged in such employment and at no time since the last occasion on which he was so engaged has he had a break in pensionable employment for any one period of 5 years or more

(2)  Subject to paragraph (3), this regulation shall cease to apply if the member has a break in pensionable employment for any one period of 5 years or more ending after the coming into force of those Regulations.

(3) Paragraph (2) shall be without prejudice to the operation of paragraph (5)(a) in relation to any period prior to this regulation ceasing to apply.

(4) For the purposes of paragraph (1) and (2), “pensionable employment” includes employment that qualified the member for benefit under a health service scheme.

(5) Subject to paragraphs (6) and (7), where this regulation applies-

(a) if the member has in excess of 20 years’ pensionable service as a mental health officer, regulation E1 (normal retirement pension) will apply as if the reference, in paragraph (1) of that regulation, to age 60, were a reference to age 55, but only if the member was in pensionable employment as a mental health officer immediately before leaving; and

(b) each complete year of pensionable service as a mental health officer in excess of 20 years will count as 2 years’ pensionable service.

(6) For the purposes of calculating the 20 year period referred to in paragraph (5)-

(a) there shall, in the case of a member who has reached age 50, be taken into account any period before he became a mental health officer in which he was employed on the staff of a hospital used wholly for the treatment of persons suffering from mental disorder and in which he devoted the whole or substantially the whole of his time to the treatment and are of such persons, unless it would be more favourable to the member (or, if the member has died, to the person entitled to benefits in respect of the member) to disregard any such period;

U1 In any particular case, the Secretary of State may extend any time limit mentioned in these Regulations.

V1 (1) This regulation applies in relation to any person which is payable under these Regulations to or in respect of a person who, having served in an employment or office, service in which qualified persons to participate in the benefits provided under the previous regulations, ceased to serve therein or died before these Regulations came into force.

(2) Where, in a case to which this regulation applies, any provision of these Regulations would operate in relation to any person so as to place that person in a worse position than he would have been if the provision had not been applied, that person may elect that the provision shall not so apply by giving notice in accordance with paragraph (3)

(3) A notice given pursuant to paragraph (2) shall be in writing and shall be delivered to the Secretary of State within 6 months of the coming into force of these Regulations.

(4) An election pursuant to paragraph (2) shall have effect in relation to the pension referred to in paragraph (1) only to the extent that such pension has accrued by virtue of contributions made and periods of service rendered prior to the cessation referred to in paragraph (1) (or, if there has been more than one such cessation, the last of them before the coming into force of these Regulations) and in determining entitlement to, and the amount of, the pension to that extent, such person shall be treated as if he had never recommenced pensionable employment at any time after that cessation (or, as the case may be, the last such cessation).

MATERIAL FACTS

2. Dr Roy joined the NHS pension scheme as a Mental Health Officer (MHO) in November 1966 and remained there until October 1977, accruing ten years and 78 days of pensionable service.  He then left the UK for Canada and then the USA where until 1992 he was employed in the following positions:

October 1977 – June 1982
The Clarke Institute of Psychiatry (Toronto)

July 1982 – June 1989 
The National Institute of Alcohol Abuse and Alcoholism Maryland USA

September 1989 – June 1992 
Hillside Hospital New Jersey USA

3. Regulation R3 of the Regulations makes special provision for doctors working in the field of mental health, to reflect the extremely stressful nature of this work.  This is known as MHO status.  For doctors such as Dr Roy, who joined the Scheme prior to March 1995, the benefits of MHO status were:

· The option to retire at age 55 with unreduced benefits, the normal retirement age for the Scheme being 60

· When 20 years’ service as an MHO is complete, subsequent years are doubled for pensions purposes, ie a doctor who holds MHO status for 30 years would accrue 40 Years’ pensionable service.

4. Regulation R3(6)a allows doctors to have comparable work outside the NHS count towards the 20 years required to trigger MHO benefits.  I am told that the administrator requires that scheme members notify the Administrator  in writing of such comparable employments as they occur in order that the employment  can be approved for the purposes of Regulation R3(6)a.  There, is however, no requirement in the Regulations for such contemporaneous notification.

5. A letter dated 24 March 1992 from the Administrator to the BMA confirms that service carried out at the National Institute for Alcohol Abuse and Alcoholism from 11 July 1982 to 23 June 1989 had been granted MHO status.  A further letter dated 6 April 1992 confirmed that service carried out at Hillside Hospital would be credited with MHO status when Dr Roy left that employment.

6. There was a change to the regulations in March 1995.  MHO status was removed for new joiners after that date and anyone who was not in the Scheme as an MHO on that date lost MHO status unless they rejoined within 5 years.  This is explained in Regulation R3(2).

7. The BMA claim that, despite Dr Roy’s regular contact with the Agency, he was never informed of the regulation change and as such lost his MHO status.  He did not become aware of this fact until he was informed by the BMA when, after a routine enquiry, it had received a letter dated 23 November 1999 from the Administrator which contained the following statements:

“Unfortunately as Dr Roy has had more than a 5 year break in his NHS service he will no longer be entitled to MHO status within the Scheme.  

This will therefore mean he will not be subject to any doubling as his previous MHO service only amounts to 8years 33 days.

If Dr Roy returned to NHS Pensionable employment on his 60th birthday and retired on his 65th birthday then his total reckonable service would be 15 years 78days.”

8. The BMA argues that Dr Roy was never informed of the change and should have been.  It also argues that there is provision within the Regulations to extend the time limit for re-admittance.  According to the BMA providing a member has been detrimentally affected in accordance with Regulation V1, then Regulation U1 allows the Secretary of State to “extend any time limit” where this is the case.

9. These points were made to the Administrator in a letter from the BMA dated 11 April 2000 which asked the following questions:

1.  Why Regulation U1 cannot be used in Dr Roy’s case, as the regulations state that the Secretary of State may extend any time limit.

2.  Why Regulation V1 (2) cannot be used in Dr Roy’s case, it is quite clear that Dr Roy finds himself in a ‘worse position than he would have been if the provision had not applied’.

3.  What advice or information was provided to members with preserved benefits who could have been affected by the changing regulations in March 1995.

· In England and Wales

· Overseas

10. The Administrator replied on 8 May 2000 and in its letter agreed that two posts, one in Canada and the other in the USA could count under the criteria for MHO status.  A further post in New York, would qualify upon termination, as long as the job description remained the same although no notification of the ceasing of this last post was received.  It also confirmed that on 6 March 1995, the scheme regulations were restructured and the MHO status was abolished.  Extensive publicity was undertaken for scheme members at that time although previous scheme members were not notified.

11. The Administrator said that had Dr Roy applied to retain his MHO status on terminating his post in New York then he would have retained his scheme membership, the crucial point being that he had not been in the scheme since September 1989 and therefore, by March 1995, the date the regulations were introduced, he had been out of the scheme for more than 5 years.

12. In response to the specific questions raised by the BMA, the Administrator said:

“You have asked that we consider allowing MHO status, if this new job would warrant it, utilising regulation U1, ‘the Secretary of State may extend any time limits’ and regulation V1(2) where the new regulations are applied and the member is in a worse position than he would previously have been.

Although in certain circumstances we can allow that extension of time limits, this is normally limited to instance of delayed applications by short periods of time.  Also applications of regulation V1(2), were we can consider detriment under the new regulations, is limited by the passage of time.

The fact that Dr Roy has not worked in the NHS for 23 years and wishes to return and gain pension advantage would also add to the fact that we would be unable to grant MHO status should he return to HNS employment.”

13. Representations under the Scheme’s IDR procedure were made by the BMA who made two points.  Firstly Dr Roy was never made aware of the scheme changes in 1995 and secondly Regulations U1 and V1 are not time restricted.

14. A Stage 2 IDR response confirmed the following in respect of Dr Roy’s MHO status:

“Even if Dr Roy had been aware of the regulation changes in 1995, he had already been out of the Scheme for 18 years and would not have retained his MHO status.

Dr Roy’s service outside the NHS would only count under Regulation R3(6) if he was a member of the Scheme as a MHO on or after 6 March 1995, Regulations R3(2) andR3(3) refer.”

and regarding the extension of time limits:

“Regulations U1 and V1(2) cannot be utilised in this case.  Extension of time limits is intended to enable time limits for doing something e.g.  applying for a transfer of pension rights, to be extended in exceptional circumstances.  The 5 year break in pensionable employment written into Regulations R2(2) and R3(3) is a statutory requirement which the Secretary of State has no power to waive.”

15. In its formal response dated 4 December 2001 the Administrator has admitted that Dr Roy was not personally contacted regarding the 1995 changes.  It has said that contact was conducted at all times directly with the BMA as no details of Dr Roy’s USA address were ever disclosed and there had been no contact between 1992 and 1999.

16. The Administrator contends that the BMA has misunderstood Regulation V1 It adds:

“Dr Roy is not subject to the 1995 changes currently.  If Dr Roy had rejoined the NHS Pension Scheme after 6 March 1995 but before his 60th birthday, he would indeed have become subject to the new rules and both his preserved benefits and his further benefits accrued post 1995 would have been calculated under the new rules.  However, V1 would have allowed him to elect to have his preserved benefits only (those accrued before the effective date of 6 March 1995) assessed under the old rules.  V1 could not have prevented his eligibility for further scheme membership and special provisions from being assessed under the 1995 provisions.

The use of Regulation U1 to extend the 6 month time limit stipulated by V1 is not therefore appropriate in this case as V1 cannot secure the outcome required by the BMA and Dr Roy.”

17. The Administrator has further added that not every precondition to entitlement that is defined by reference to a period of time can be reviewed under Regulation U1.  It says that as Regulations R3(1)(b) does not require that a task must be done or an event happen within a certain time Regulation U1 cannot apply.

18. While both the BMA and the Administrator agree that Dr Roy had accumulated the required 20 years service for MHO benefits, the Administrator maintains that this qualifying service has no status unless a member re-enters the Pension Scheme and Dr Roy is not in a position to do so.

CONCLUSIONS

19. Dr Roy’s complaint has raised two issues.  Firstly that he should have been made aware of changes to the Regulations in 1995 to enable him to maintain his MHO status and secondly that the Administrator should consider him under Regulation V1 so that the time limit can be extended in accordance with Regulation U1.

20. I will turn to the disclosure aspect first of all.  Contact between the Administrator and Dr Roy was only maintained up until 1989.  Contact was then lost and not regained until 1999 when the BMA were informed about the loss of Dr Roy’s MHO status as a result of a routine enquiry.

21. The Administrator has stated that the onus was upon Dr Roy to submit written details of each employment for consideration under Regulation R3(6) a in order that they could be approved.  That is not strictly a legal requirement but there is a common sense argument that if Dr Roy does not keep the scheme informed of his whereabouts he can hardly expect the scheme to inform him of any changes other than by sending communications to his last known address (although there is no indication that the scheme did this).In all the circumstances I do not categorise the failure to inform him of the changed provisions as maladministration.

22. Dr Roy did not make any application upon terminating his employment at Hillside Hospital in 1992 and his service there since 1989 was not credited with MHO status.  By the time the regulations were changed in 1995 he had already been out of the scheme for more than 5 years.

23. The second issue raised by the complaint is whether The Secretary of State can extend the 6 months time limit within which Dr Roy needed to give notice that the revised arrangements (which worked to his detriment) should not apply to him.

24. The Administrator has countered this argument by saying that the BMA has misunderstood the meaning behind Regulation V1.  If Dr Roy had rejoined the Scheme after 6 March 1995 but before his 60th birthday, he would indeed have become subject to the new rules .  However, V1 would only have allowed him to elect to have his preserved benefits assessed under the old rules.  V1 could not have prevented his eligibility for further scheme membership and special provisions from being assessed under the 1995 provisions.  Consequently, the Administrator argues, the use of Regulation U1 to extend the time limit stipulated in Regulation V1 is not therefore appropriate.

25. Dr Roy has at no stage rejoined the Scheme.  The issue about time seems to me to be about whether a longer than 5 year period of service might be allowed so as to allow Dr Roy to have the Regulation applied to him by virtue of an extended paragraph 1(b) of Regulation R3.

26. Regulation U1 is worded very widely and, as a matter of law, there is nothing to prevent the Secretary of State from extending the time limit for Dr Roy as the BMA requests.  Whether the Secretary of State chooses to exercise that very wide discretion in favour of Dr Roy is a matter for the Secretary of State.  So far, however, that discretion has not been properly considered as the Administrator, acting on behalf of the Secretary of State has not properly appreciated the scope of his powers.

27. The failure properly to consider exercising the discretion to extend the time limits is maladministration and the loss of a possibly different outcome is an injustice to Dr Roy.  It is not for me to seek to substitute my view for that of the Secretary of State on whether discretion should be exercised and I am therefore remitting the matter back to the Secretary of State.

DIRECTIONS

28. Within 60 days of this determination the Secretary of State shall fairly reconsider whether to exercise the discretion available under Regulation U to extend the time limits which apply to Dr Roy’s election and possible entitlements.

29. Within 28 days of this determination the Administrator shall pay the sum of £150 in recognition of the distress and inconvenience caused by the identified maladministration.
DAVID LAVERICK

Pensions Ombudsman
2 August 2002
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