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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr M Evans

Scheme
:
The Wolverhampton & Dudley Breweries Plc Pension & Life Assurance Scheme

Trustees
:
The Trustees of the Wolverhampton & Dudley Breweries Plc Pension & Life Assurance Scheme

Employer
:
The Wolverhampton & Dudley Breweries Plc (W&DB)

THE COMPLAINT (dated 5 October 2001)

1. Mr Evans has complained of injustice as a consequence of maladministration on the part of the Trustees in that they did not properly consider his request for early payment of his deferred pension on the grounds of ill health.  Mr Evans has further complained that there was excessive delay in considering his request and that the Trustees did not consider his complaint under the Internal Dispute Resolution (IDR) procedure properly.

2. Mr Evans has complained of maladministration on the part of W&DB in not following previous custom and practice in waiving the reduction for early payment in cases of ill health retirement.  

Trust Deed and Rules

3. Under a Deed of Variation dated 1 August 1991 for the Mansfield Brewery Group Pension Scheme, Rule 3.4.3 provides,

“If the Member is retiring due to Ill-health the pension will be the Scale Pension but calculated by reference to the Pensionable Service the Member would have completed had he remained in Service until Normal Pension Date but using the Final Pensionable Salary at the date he retired.

An Ill-health pension may be reduced or suspended under Rule 8.6.4.”

4. Rule 8.6.4 provides,

“If an Ill-health pension is payable to a Member under Rule 3.4, the Trustees may at any time before Normal Pension Date reduce or suspend his benefits by such amounts and for such periods as they think fit, except that:

(1) they may be reduced or suspended only if:

(a) the Member earns an income from any employment or self-employment, or

(b) the Member does not, when so requested, supply evidence satisfactory to the Trustees of his continued Ill-health

(c) in the opinion of the Trustees, a Member has recovered to a sufficient extent to enable the Member to take up employment with the Employer or elsewhere

(2) a reduction or suspension may not result in the Member’s pension after Normal Retirement date being less than…

(3) subject to (1) and (2) above, if the Ill-health or death of a Member who had been required to give evidence is caused (in whole or in part) by a medical condition which was not revealed by such evidence, the Trustees may pay reduced or no benefits under Rules 3 or 4 but they may do so only if they are satisfied that, at the time that he complied with the request for evidence the Member:

(a) was aware that he was then suffering from the medical condition, and

(b) deliberately or negligently failed to reveal it.”

5. Rule 5.2 provides,

“Early payment
A Member entitled to a deferred pension from Normal Pension Date may, with the consent of the Trustees, elect instead to receive a reduced pension from an earlier date.  The earlier date may not be before the Member’s 50th birthday unless the Member is suffering from Ill-health.  The reduced pension will have the same value as the deferred pension otherwise payable at Normal Pension Date.

Where a Member is suffering from Ill-health the Company may direct that the Member will receive an immediate payment of an amount equal to the deferred pension without reduction.

Early payment cannot be made if the Member’s pension at State Pension Age would be less than the revalued GMP.”

6. “Ill-health” is defined as,

“…illness or disability which prevents the Member from following his normal occupation or which seriously impairs his future earning capacity.  The decision of the Trustees after consultation with the Company shall be final as to whether a Member is suffering from Ill-health and they shall be entitled to such medical evidence as they think fit.”

7. With effect from 1 August 2000, the Mansfield Brewery Group Pension Scheme merged with the Scheme.  The merger was achieved by transfer without consent and the Actuary signed a GN16 certificate on 4 July 2000.  A GN16 certificate is required under the Occupational Pension Schemes (Preservation of Benefit) Regulations 1991 and states that, in the opinion of the actuary, the transfer credits acquired by the transferring members are broadly no less favourable than their former rights.  A Merger Deed dated 31 July 2000 provides that Wolverhampton & Dudley Breweries (Trading) Limited shall become a participating employer in the Mansfield Brewery Group Pension Scheme.

8. Clause 6 of the Merger Deed provides,

“Pursuant to the power vested in them by Clause 4 of Part One of the Schedule to the W&D Scheme Deed, the W&D Trustees, with the consent of the W&D Principal Employer (as evidenced by the execution of this Deed by the W&D Principal Employer) hereby amend the W&D Scheme Rules as from the date of this Deed by adding the following as Rule 27(J)

“Those Members whose accrued rights have transferred from the Mansfield Brewery Group Pension Scheme (the “Mansfield Group Scheme”) as a result of the Merger Deed dated 31 July 2000 will be entitled to receive the same benefits for past service as under the Mansfield Group Scheme, and the initial benefit structure for such members under the Scheme will be as set out in the Announcements to the Mansfield Group Scheme beneficiaries drafts of which were set out in the Merger Deed by which a transfer from the Mansfield Group Scheme was documented and set out fully in the Rules relating to the Mansfield Group Pension Scheme attached to a Deed of Variation dated 1 August 1991.””

Background

9. Mr Evans was made redundant on 7 April 2000 and received a redundancy payment of £27,883.  In May 2000 Mr Evans wrote to the Trustees,

“I am writing to apply for my deferred pension on the grounds of ill health.

Please find enclosed letter in support of my request confirming my ill health.

I have recently been made redundant by W&D Breweries and because of my chronic ill health I am unable to pursue employment elsewhere.

I trust you will consider my request and I look forward to hearing from you in due course.”

10. Mr Evans enclosed a letter from his consultant, Dr Ward.  Dr Ward’s letter, which was addressed ‘To Whom It May Concern’, stated,

“I confirm that I have been seeing Mr.  Evans for the past few years because of his chronic ill health.  He has pains in his legs and chest, caused by chronic spondylosis; that is arthritis of the spine.  This causes him to have constant pain, which is severe in nature.  We have tried all sorts of treatments, none of which have been beneficial.  His illness will not improve with time, and there is no doubt that he has chronic ill health due to the persistent pain.”

11. Dr Ward had previously written to the Personnel Officer at Mansfield Brewery plc on 7 December 1999,

“Thank you for your letter dated 22nd November 1999 requesting a medical report on Mr.  Evans.

I confirm that I have seen him for some years concerning back and chest pain.

He has had non-specific spinal symptoms for at least 10 years, and these have been extensively investigated.  He has pain referred from spondylosis, that is arthritis affecting the spine and the neck, and the vertebral bones in the back, causing pain radiating round the chest.  These pains are continuous and will be made worse by bending and lifting.

We have tried to control symptoms with pain relief and physiotherapy, without benefit.

It is likely that his illness and symptoms will not improve with time, and will be made worse by continued lifting and twisting of the spine.”

12. On 9 August 2000 the Secretary to the Trustees, Mr Porter, wrote a memo to the Trustees informing them that two requests had been received for the early payment of deferred pensions; one of which was from Mr Evans.  The memo also included details of the members’ pension and GMPs.  Mr Evans’ pension at normal retirement date (NRD) was quoted as £6,756 with a GMP of £3,188.  His GMP at the date of the memo was given as £1,208 and his ‘Pension now at no cost’ was given as £2,094.  The Trustees were informed that it was W&DB’s policy to agree to the early payment of deferred pensions provided there was no cost to the Scheme.  They were also told that the Mansfield policy had been to grant these requests subject to the Trustees’ approval.  A hand-written addition to the memo noted that the Trustees had discretion to decide the amount and that they had usually paid the full amount.  A further hand-written note records a recommendation to pay now, at no cost to the Scheme, and revert to the GMP at NRD.  The Trustees have supplied a copy of the minutes from their meeting on 14 September 2000.  These minutes record that Mr Evans’ request for early payment of his deferred pension on the grounds of ill health was noted and it was agreed to review the request at the next meeting when ‘the sums involved at no cost to the Scheme’ and the ‘GMP implications at normal retirement age’ had been identified.

13. On 5 January 2001 Mr Evans wrote to the Trustees saying he was very disappointed not to have had a response to his letter of May 2000 despite repeated requests.  According to Mr Evans, he had been told that his request would be considered in the Trustees’ July 2000 meeting and then at their November 2000 meeting.  On 11 January 2001 Mr Porter wrote to Mr Evans,

“Further to your recent letter, I can confirm that the Trustees have confirmed their policy of not approving the early payment of any deferred pensions because such payments will always incur additional costs to the Scheme.

Deferred pensions will therefore be payable at normal pension age.”

14. Mr Evans then engaged Pinsent Curtis Biddle (Pinsents) to act as his representatives for the purposes of the Internal Dispute Resolution (IDR) procedure.  Pinsents wrote to the Trustees on 12 February 2001 setting out Mr Evans’ complaint and confirming that their letter was an application for a decision under the IDR procedure.  They also requested a copy of the trust deed and rules.

15. On 19 February 2001 Mr Porter sent a memo to the Trustees in which he said that the policy of not agreeing to the early payment of deferred pension because of the cost to the Scheme had caused concern among the members.  He said he had looked at the rules and that there was no special provisions for retiring from deferred status on health grounds other than the option to retire before age 50.  Mr Porter then confirmed that the Mansfield section of the rules referred to an option for the company to direct that the member receive the deferred pension in full.  He said that Mansfield Brewery had previously adopted the discretionary practice of paying deferred pensions in full on ill health retirement.  Mr Porter then said that there were financial implications because no reserve was held for ill health retirements.  He gave a cost of £100,000 per member based on previous costings.  Mr Porter recommended, subject to no unfunded cost to the Scheme and to actuarial reduction where appropriate;

15.1. The early payment of a deferred pension on ill health grounds should be agreed,

15.2. The early payment of a deferred pension on non ill health grounds where the member was over age 50 should be agreed,

15.3. The early payment of a deferred pension on non ill health grounds where the member was under age 50 should not be agreed, and

15.4. The early payment of a deferred pension which, after actuarial reduction, was below the GMP should not be agreed.

16. The Trustees considered Mr Evans’ request at their meeting on 2 March 2001.  The minutes of that meeting record that the Trustees adopted a policy along the lines recommended by Mr Porter in his memo.  The minutes also record that the Trustees agreed to respond to Pinsents on the terms advised by William M Mercer.

17. Mr Porter wrote to Pinsents on 2 March 2001 apologising on behalf of W&DB and the Trustees for the length of time it had taken to deal with Mr Evans’ request.  He noted that Mr Evans could have applied for ill health retirement at the time of leaving service but that, under the terms of Section 158 of the Employment Rights Act 1996, he would not have been entitled to his redundancy payment because his immediate pension would have been equal to at least one-third of his annual earnings.  Mr Porter said that, given the short time between Mr Evans being made redundant and applying for his deferred pension, he could be treated as applying for an immediate ill health early retirement pension at the time of leaving service.  Mr Porter confirmed that, because Mr Evans’ request had been made before the merger of the two schemes, it would be considered under the rules of the Mansfield Scheme.

18. Mr Porter said that early retirement from service required the consent of the member’s employer and that the Trustees did not have a unilateral capacity to grant a pension.  He then quoted the definition of ‘Ill Health’ (see paragraph 5).  Mr Porter said that the Trustees, in consultation with the Employer, had to determine whether the member was suffering from ill health as defined by the rules but that it was for the Employer to agree to an immediate pension.

19. Mr Porter then quoted Rule 5.2 (see paragraph 4) and said that, if the Trustees in consultation with the Employer, agreed that the member was suffering from ill health, a reduced immediate pension of the same value as the deferred pension at NRD would be payable.  However, Mr Porter then pointed out that the decision to pay an unreduced pension lay solely with the Employer.  He concluded his letter,

“Proposed Actions by the Principal Employer and the Trustees

1. If Mr Evans wishes to be considered for immediate early retirement with effect from 7 April 2000 rather than being made redundant then the Principal Employer and the Trustees are willing to consider his application.  The Trustees would then look at the medical evidence, in consultation with the Principal Employer, to assess whether or not Mr Evans met the Ill-health criteria.  The Principal Employer would then decide whether to grant an early retirement pension.  If Mr Evans were granted such a pension then it is appropriate that he should return his redundancy payment.

2. If Mr Evans wishes to continue with his request for early payment of his deferred pension on the grounds of Ill-health then the Trustees, in consultation with the Principal Employer, will consider the medical evidence to determine whether he meets the Ill-health criteria.  If he does then he will be entitled to receive a reduced immediate pension of the same value as the deferred pension otherwise payable at Normal Retirement Date.  The Principal Employer will then consider whether an unreduced immediate pension will be payable.  I should make it clear that the Principal Employer is under no obligation under the terms of the Mansfield Scheme Rules to direct any such payment.

I look forward to receiving your instructions as to how Mr Evans wishes to proceed.”

20. Pinsents responded on Mr Evans’ behalf on 19 April 2001.  They said that Mr Evans did not have sufficient medical evidence prior to his redundancy to have made an application for immediate ill health retirement.  They also said that he had no control over the date of his redundancy and would not have been able to delay it in order to obtain such medical evidence.  Pinsents also said that it had been the custom and practice of the Principal Employer under the Mansfield Scheme to consent to the payment of a deferred pension without reduction.  They said that, because of the prolonged exercise of this discretion, former members of the Mansfield Scheme felt that a right to an unreduced pension on the grounds of ill health had been created.  Pinsents identified the maladministration on the part of the Trustees as;

20.1. The Trustees had not sought to establish whether Mr Evans was entitled to ill health early retirement and had not granted such an ill health pension.  The Trustees had not sought medical evidence and had therefore deprived Mr Evans of his rightful pension since May 2000,

20.2. The Trustees had not acted in a timely manner and had caused unnecessary distress to Mr Evans.

21. Pinsents also identified maladministration on the part of W&DB in not following the custom and practice established under the Mansfield Scheme.

22. The Chairman of the Trustees, Mr Thompson, responded to this letter on 4 May 2001.  Mr Thompson reiterated the offer either to consider Mr Evans for immediate early retirement with effect from 7 April 2000 or for early payment of his deferred pension.  Mr Thompson said that the medical evidence supporting Mr Evans’ request for early payment of his deferred pension was the letter from Dr Ward dated 3 May 2000 (see paragraph 9).  Mr Thompson said that it would be reasonable, given the nature of Mr Evans’ condition, to say that he was aware of his condition at the time of his redundancy.  Mr Thompson said that this was not implying that Mr Evans could or should have delayed his redundancy but that he could have applied and indicated that he was obtaining medical evidence.  He then said,

“As early retirement from service requires the consent of Mr Evans’ employer, it is appropriate for that employer to consider all the circumstances (financial and otherwise) of that retirement.”

23. Mr Thompson said, with regard to the custom and practice under the Mansfield Scheme, there would be no point having a discretion if the company always exercised it in the same way.

24. Mr Thompson concluded his letter,

“The following is the decision of the Trustees made in accordance with Regulation 7 of The Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996:

1. As Mr Evans is a deferred pensioner under age 50 then, under the provisions of Rule 5.2 of the rules of the Mansfield Brewery Group Pension Scheme, he can, with the Trustees consent, elect for early payment of his pension on grounds of Ill-health.

The Trustees can only consent, if, in consultation with the Principal Employer, they consider Mr Evans to be in Ill-health, “Ill-health” having the meaning given to it in the rules of that scheme as he is not old enough to apply for an early pension on any other grounds.  If the Trustees consent, then he will be entitled to have his deferred pension paid early but at a reduced rate.

2. The Trustees have consulted the Principal Employer and both are prepared to accept the medical evidence offered by Mr Evans.  This means that a reduced early retirement pension can be paid to Mr Evans.

3. The Principal Employer does not accept that it has to pay Mr Evans’ pension without reduction.  Under the terms of Rule 5.2 of the rules of the Mansfield Brewery Group Pension Scheme the payment of an unreduced early retirement pension to a deferred pensioner is at the discretion of the Company.  The Principal Employer has decided in this case not to pay an unreduced pension.”

25. W&DB were asked whether they had discussed whether or not to waive the actuarial reduction in Mr Evans’ case and to provide copies of any minutes of such discussions.  In response they stated,

“The Wolverhampton & Dudley Breweries, PLC first considered Mr Evans’ request for the payment of his deferred pension prior to his normal retirement date on grounds of ill health on 9 August 2000.  Rule 5.2 of the Rules of the Mansfield Brewery Group Pension Scheme (the provisions of which continue to apply to Mr Evans under the Scheme) provides that “the Company may direct that the Member will receive an immediate payment of an amount equal to the deferred pension without deduction”.  As the “Company” for this purpose, The Wolverhampton & Dudley Breweries, PLC decided not to direct that Mr Evans would receive an unreduced pension.”

26. According to the Trustees the assets of the Mansfield Scheme were not transferred to the Scheme until 1 August 2000.  They have said that it was not therefore possible to consider Mr Evans’ request for early payment of his deferred pension before 1 August 2000.  According to the Trustees the first meeting of the Trustees following the transfer was on 14 September 2000.  They have confirmed that, if Mr Evans’ deferred pension is paid, it will be backdated to the date of his initial request and appropriate interest will be added.

CONCLUSIONS

27. The Trustees and W&DB have offered to consider Mr Evans for early retirement from active status on the grounds of ill health.  The Trustees and W&DB have agreed that Mr Evans meets the criteria for Ill Health as defined in the rules.  There is no discretion as to the amount of pension payable under Rule 3.4.3.  once it has been agreed that the member is retiring because of ill health.  Therefore, unless the Trustees and W&DB are prepared to say that Mr Evans met the criteria in May 2000 but not on 7 April 2000, payment of an enhanced pension would follow automatically.  However, Mr Evans would then be required to repay the sum he received as a redundancy payment.

28. If, however, Mr Evans still wishes to retire from deferred status then the Trustees have the option of paying him a reduced pension.  They cannot pay him his deferred pension in full unless directed to do so by W&DB.  I do not find that it was maladministration on the part of the Trustees not to offer to pay the deferred pension in full.

29. I agree with W&DB that they are under no obligation to direct the payment of a full deferred pension under Rule 5.2.  I have considered what Pinsents have said regarding former custom and practice by Mansfield Brewery Group but I do not consider that this can dictate the future exercise of this discretion by W&DB.  To allow it to do so would be to fetter this discretion.

30. With regard to the length of time it has taken to deal with Mr Evans’ request, I do not consider that it was acceptable for the Trustees not to respond to a request made in May 2000 until January 2001.  I accept and understand that this was a period of great upheaval for the Trustees with all that is involved in merging two schemes.  However, it would have been good practice to have kept Mr Evans informed.  I also do not consider that it was acceptable for the Trustees to have deferred their decision from September 2000 to March 2001.  They were aware from Mr Porter’s memo of 9 August 2000 that there were matters to be dealt with which had been outstanding for some considerable time.  It would have behoved them to ensure that they had sufficient appropriate information available to them at the September 2000 meeting.  

31. I find that the manner in which the Trustees approached Mr Evans’ request for the early payment of his deferred pension led to unnecessary delay.  I agree that this has not been the sole cause of the delay in settling Mr Evans’ pension claim but, to the extent that it could have been avoided, amounts to maladministration on their part.

32. I accept that Mr Evans will not have suffered a financial loss as a consequence if the pension is backdated to 1 May 2000 and appropriate interest is paid.  I do, however, find that the delay caused distress and inconvenience to Mr Evans and for this reason I uphold this part of his complaint against the Trustees.

DIRECTIONS

33. I direct that, once Mr Evans has confirmed whether he wishes to continue with his request for early payment of his deferred pension, any resulting pension should be backdated to 1 May 2000.

34. I also direct that the Trustees shall pay Mr Evans the sum of £250 as redress for the distress and inconvenience their maladministration has caused.
DAVID LAVERICK

Pensions Ombudsman

2 July 2002
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