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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
G Jordan

Scheme
:
R A Brand & Company Limited Retirement Benefits Scheme (the Scheme)

Respondents
:
Multiplex Pension Trustees Limited (the Trustees)

THE COMPLAINT (19 March 2001)

1. Mr Jordan complains of injustice including financial loss and distress as a result of maladministration on the part of the Trustees of the Scheme.  He claims that the Trustees failed to pay him a pension increase of 3% for the year commencing January 2000 in accordance with the rules of the Scheme.

RELEVANT PROVISIONS OF THE SCHEME RULES 

The Second Definitive Trust Deed and Rules of the Scheme (dated 31 August 1999) provide:

“Rule 8.1 Pensions in Payment

Subject to the requirements of the 1995 Act and other than in respect of pensions paid under the GMP Rules or the Protected Rights Rules no increase in pensions shall be made which would result in the percentage increase in that pension being greater than the increase in the Index since the due date of the initial payment of pension but any reduction in the Index may be disregarded in the case of a pension actually being paid if the Principal Employer and the Trustees so agree.”

and

“Rule 8.1.3


Section B Members pre 6 April 1997 Pensionable Service.  Any pensions in payment under the Scheme attributable to Section B Pensionable Service before 6 April 1997 shall be increased with effect from the monthly instalment following each Anniversary Date by three per cent in respect of that period.  The first increase shall, where appropriate, be a proportionate increase.”

MATERIAL FACTS

2. Mr Jordan retired on 1 October 1994 having been a member under Section B of the Scheme.  Each year since his retirement up until January 2000 his pension in payment had been increased by 3%.  

3. However, in January 2000 Mr Jordan’s pension was increased by only 1.03%.  He queried this with the Trustees and an explanation was provided by Mr Murray in his letter to Mr Jordan dated 15 March 2000.  The letter stated:

“I can confirm that your pension was increased from £6,439.44 per annum in 1999 to £6,505.69 per annum with effect from 1 January 2000.  This represents a total increase of 1.03%.

Under Section B of the Scheme, you are entitled to increases in pension each year of up to 3% per annum.  However, the Rules of the Scheme limit the total cumulative increase on pension in payment between the date of retirement and the date of any increase to the total of inflation over that period.  You retired on 1 October 1994, since when the increase in prices due to inflation, as measured by the Retail Prices Index, amounted to 17.12%.  A full increase of 3% from 1 January 2000 would have meant that your pension would have increased since its commencement by 19.41%.  Accordingly, this year’s increase has had to be restricted to keep you in line with inflation.  Although this may seem somewhat miserly, it does mean that the real value of your pension now is the same as it was when you retired, which would not have been the case in the earlier years when a full 3% increase was allowed.” 

4. Mr Jordan replied on 11 April 2000 making the following points:

“I have read the scheme rules book very thoroughly and nowhere can I find a mention of the rule regarding inflation, which you quote in your letter.  I have also been to the area central library to read the relevant part of the Pensions Act Bill 1995, and here again there is no mention of company pension schemes having to reduce the increment they have guaranteed their members, to fall in line with reduced inflation.

As you know I have been pursuing this matter with David Howell and will be sending him a copy of this letter, so that I comply with the ‘Disputes resolution procedure’.” 

5. Mr Jordan in his letter is referring to information provided in the member’s booklet.  Extracts from a version dated September 1999 have been provided by the Trustees and these extracts were made available to Mr Jordan as part of the complaint procedure conducted by OPAS.  The Trustee, however, did not provide Mr Jordan with this revised version of the booklet.  Section 6 deals with ‘inflation protection’ and states:

“The Scheme Rules make provision for pensions to be increased in payment or while preserved, in order to protect against inflation, as follows:

Section B – pension in payment

(i) All pension accrued before 6 April 1997 will be increased by the Scheme by 3% per annum with further increases on the State minimum pension if inflation exceeds 3%, payable by the State.”

6. He also refers to a conversation Mr Jordan claims took place between him and a representative of the Trustees shortly after receiving his pension in January 2000.  He claims that he was told that the Trustees were complying with the Government edict set out in the Pension Act Bill 1995.  

7. Mr Jordan has said that between March and December 2000 he wrote to both the Trustees and the Employer but was hampered by the lack of a ‘permanent scheme arbitrator’ being in place.  It was in December 2000 that he submitted a complaint to OPAS.  Mr Reeve, an OPAS advisor, was allocated the case to deal with.  In his letter dated 8 January 2001, Mr Reeve pointed out to Mr Jordan, that in the introduction to the members booklet, there was a statement, which said that the Trust Deed and Rules could not be overridden.  However, Mr Reeve also pointed out that the Trust Deed itself seemed contradictory.

8. Mr Reeve wrote to the Trustees on this point on 9 January 2001, saying:

“On reading the relevant rule in the Deed (page 55) there is the general clause (8.1) which in effect restricts increases so that they should not exceed increases in the cost of living since retirement.  There is also the particular clause (8.1.3) that increases shall be at 3%.”

9. Hammond Suddards Edge responded on behalf of the Trustees in a letter dated 15 January 2001 and provided the following explanation:

“The wording of the first paragraph of Rule 8.1 of the August 1999 Definitive Deed and Rules is taken virtually word for word, from the original Definitive Deed executed in 1984.  The original Rules (which as I mention, are reflected virtually word for word in the 1999 document) provided that whilst certain members would receive 3% increases, such increases were subject to the overriding requirement that no increase in pension would be made that would result in the percentage increase in that pension being greater than the increase in the RPI since that pension come into payment.  Therefore, the current Rules reflect the original provisions of the 1984 Rules.

All increases to pension dealt with in 8.1.1 – 8.1.4 are (as in the original 1984 Rules) subject to the opening paragraph of Rule 8.1 and the express limit that that places on pension increases.  The opening paragraph of Rule 8.1 is itself, expressly and as a matter of law subject to overriding legal requirements such as increases on GMP’s, Protected Rights and post April 1997 Pensionable Services increases.”

10. Mr Jordan was provided with a copy of this letter on 8 March 2001, Mr Jordan referred his complaint to this office on 13 March 2001.  Unfortunately, Mr Jordan had not entered into the two Stage Internal Dispute Resolution (IDR) procedure and was advised to do so.  Mr Jordan invoked Stage 1 on 23 April 2001, but did not receive a substantive response and re-presented his complaint to this office, on 24 September 2001 when the IDR procedure had clearly failed.  

11. Mr Jordan is complaining that the Trustees have not acted in accordance with the Rules of the Scheme in failing to award him a 3% annual pension increase from January 2000.  He is also claiming that the members booklet makes it clear that members will receive a 3% annual increase in their pensions.  He has confirmed that as a result of the reduced annual increment he lost a total of £129.96 in the year 2000 and a total of £27.60 in the first three months of 2001.  

12. The Trustees’ formal response to Mr Jordan’s complaint, dated 14 January 2002, explained why, in January 2001, Mr Jordan’s pension increase was restricted to 1.03%:

“Mr Jordan’s membership was under Section B of the Scheme.  Under Rule 8.1.3 (the particular clause) of the (Second) Definitive Trust Deed and Rules, dated 31 August 1999 (the Deed), Mr Jordan is entitled to receive increases to the pension in payment at the rate of 3% per annum.  Paragraph one of Rule 8.1 of the Deed (the general clause) limits the total cumulative increase on pension in payment between the date of retirement and the date of any increase to the cumulative retail prices inflation over that period.  

Mr Jordan retired on 1 October 1994.  From retirement date to 1 January 2000, retail prices inflation amounted to 17.12%.  A full increase of 3% at 1 January 2000 would have meant that Mr Jordan’s pension had increased since its commencement by 19.41%.  The 1 January 2000 increase, therefore, had to be restricted to 1.03% to comply with the general clause in Rule 8.1.”

CONCLUSIONS

13. The first aspect of Mr Jordan’s complaint is that the Trustees have not acted in accordance with the Rules of the Scheme by only awarding him a 1.03% and not a 3% annual increase in his pension.  Both the Definitive Trust Deed dated 31 May 1984 and the Second Definitive Deed dated 31 August 1999 provide for annual increases to pensions in payment with an upper limit of 3%.  The Definitive Deed allows for increases in line with RPI providing those increases do not exceed 3% per annum whilst the Second Definitive Deed allows for increases in pensions but no greater than the increase in RPI since the due date of the initial payment of pension.

14. By only allowing for an annual increase of 1.03% for the year 2000 the Trustees have not breached the Rules of the Scheme.  For many years, RPI increases have been running at 3% or above, and as a result, members have been awarded annual increases in pensions of 3%.  However, in recent times RPI increases has been running at less than 3% and as a consequence the Trustees are obliged by the Rules to restrict increases.

15. Mr Jordan contends that Rule 8.1 sets out the general rule and clearly only applies to section ‘A’ members while sections 8.1.1 to 8.1.4.  set out the exceptions to that Rule.   Having examined the Rules I take the view that Rule 8.1 is a general clause that sets out limit on increases.  Thus if RPI is less than 3% 8.1 would prevent an increase of 3% being given in line with 8.1.3.  

16. The second aspect of Mr Jordan’s complaint is that the members booklet does not make it clear that increases in pensions are bound by the limits of RPI as a minimum and 3% as a maximum.  

17. The Trustees, through their solicitors Hammond Suddards Edge, have responded by saying that the booklet Mr Jordan had access to, was an earlier version, without the inclusion of the overriding wording.  Since Mr Jordan was relying on this booklet as his information source it must be asked whether the Trustees’ failure to provide him with an updated version constitutes maladministration.  As a revised Definitive Deed was prepared as at 23 August 1999 one would have expected the Trustees to have issued accompanying revised booklets to the membership.  Information contained in the booklet owned by Mr Jordan was incomplete and he was not provided with an updated version.  In my view this failure does constitute maladministration.

18. The confusion on the part of Mr Jordan, may have been compounded by a conversation that took place between Mr Jordan and a representative of the Trustees in January 2000.  Mr Jordan claims he was told the reduction in his pension increase was to keep pensions in payment in line with inflation, a requirement of the Pensions Act 1995.  That is not strictly a correct view of the law.  The Pensions Act 1995 requires annual increases in pensions of at least the lesser of 5% or RPI, but does not require increases the mirror the RPI.

19. In addition, to the maladministration identified above, the Trustees failed to provide Mr Jacobs with a substantive reply in accordance with the IDRP.  Their failure to do so is a breach of the IDR Regulations and does also constitute maladministration.

20. Having found maladministration I must now consider whether there has been injustice and in particular financial loss and distress.  Mr Jacob has received what is rightly his, in accordance with the scheme rules, nothing more, nothing less.  There has not therefore been any financial loss.  However, it must be accepted, that his expectation of a guaranteed 3% increase has been disappointed.  I consider that this constitutes a minor injustice and I make a direction below regarding this matter.

DIRECTION

21. I direct the Trustees to pay to Mr Jacob within 28 days the sum of £100 as compensation for the disappointment caused by his discovery that increases may be (and have been) lower than 3%.  This will also act as compensation for inconvenience caused by the failure to implement the IDR procedure.

DAVID LAVERICK

Pensions Ombudsman

28 May 2002
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