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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Dr C Brooke

Scheme
:
Teachers' Additional Voluntary Contribution Scheme 

Respondent
:
Prudential Assurance Company Limited (Prudential) 

THE COMPLAINT (dated 21 July 2001)

1. Dr Brooke complaints of maladministration on the part of Prudential in that 

1.1. as a result of a lack of advice and misleading information, there has been a shortfall in her pension entitlement; and

1.2. she was not told of the option to buy ‘added years’.

She claims that she has suffered injustice as a consequence of the alleged maladministration.

MATERIAL FACTS

2. Prudential invests AVCs made by members of the Scheme and provides a full administration service. Prudential is the only AVC provider recommended by the authorities to the Scheme.

3. Dr Brooke was a member of the University Superannuation Scheme (USS) prior to joining the Teachers’ Pension Scheme (TPS). When she was a member of the USS she made AVCs equal to 4.03% of her salary. In November 1997 Dr Brooke started making AVCs of 4.03% of her salary to Prudential. In 2000 this contribution was increased to 9% of her salary. 

4. Part 3 of the AVC application form signed by Dr Brooke in 1997 states that she wished to pay AVCs to Prudential of 4.03% of her salary. The form goes on to state that this contribution rate was not higher or lower, but the same as the rate shown on the ‘Ready Reckoner’. Part 7 of the form headed ‘Declaration’ states that

· the rate of 4.03% is the maximum contribution as indicated by the ‘Ready Reckoner’;

· if she were to chose to contribute more than the amount indicated by the ‘Ready Reckoner’, she understood that there would be a need to monitor her future contributions; and

· she had been made aware of the booklet entitled “A Guide to the Teachers’ Pension Scheme” with regard to the ‘added years’.  

5. Dr Brooke says that when she first started making AVCs with Prudential, she wanted to ensure that she received the maximum entitlement at retirement. The Prudential representative had advised her that to achieve this her maximum contribution would have to be 4.03% of her salary. She states that it was not until 2000, three years after she first started making AVCs, that another Prudential representative informed her that there may be a shortfall in her benefits and that she needed to increase her AVCs to 9% of her salary. She says that she will never be able to make up the shortfall resulting from paying a lower rate of contribution for 3 years. She claims that the option and issues surrounding ‘added years’ were never discussed with her. She says that she has suffered considerable inconvenience and anxiety knowing that her pension entitlement has been affected.

6. Prudential responded that

6.1. according to the application form Dr Brooke had completed, she refused a personal financial review by its representative;

6.2. because Dr Brooke had refused a personal financial review, its representative was unable to provide with best advice and any advice given would relate to the payment of AVCs; 

6.3. its representative recalls that Dr Brooke had requested to make AVCs at the same rate to Prudential as she was paying to the USS, and he recalls that affordability was an issue;

6.4. had Dr Brooke felt that she could afford to pay AVCs at a higher rate, the representative would have arranged this; and 

6.5. the normal retirement age under the USS is 65 and for the TPS it is 60, which explains why Dr Brooke had further scope to increase her AVCs to Prudential.

7. Dr Brooke says that it was never explained to her in 1997 that the difference in retirement age between the USS and TPS would require her to make an AVC of 9% instead of 4.03% of salary. She states that at the time she could have afforded to pay a higher rate of AVC if she had known that she needed to increase her contributions. With regard to part 7 of the application form, she says that she was asked to simply sign at the point indicated and date it, which she did.

8. When questioned about the reference in Dr Brooke’s application form to the maximum rate of 4.03% as indicated by the ‘Ready Reckoner’, Prudential was unable to explain this.  In addition, Prudential did not respond to Dr Brooke’s complaint that the option and issues of ‘added years’ were never discussed with her.

CONCLUSIONS

9. Prudential has stated that Dr Brooke had refused a personal financial review and this is confirmed by the AVC application form she completed in 1997. However, I do not accept that her refusal of a personal financial review necessarily means that the Prudential representative could not advise her of the maximum AVC she could make. In my view, advising a member of the maximum AVC that could be paid is not the same as providing financial advice.

10. The contribution rate paid by members under the TPS is 6% of salary. As the maximum rate of contribution a member can make to an occupational pension scheme is 15% of salary, it follows that the maximum contribution a member can make by way of AVCs under the Scheme is 9%.  

11. The application form specifically refers to a maximum AVC as indicated by the ‘Ready Reckoner’. The ‘Ready Reckoner’ referred to is one used by Prudential representatives to ensure that members’ are not in danger of over-funding their benefits. In Dr Brooke’s case the application form shows her maximum AVC to be 4.03% according to the ‘Ready Reckoner’. I have seen a copy of the ‘Ready Reckoner’ used by Prudential and, based on Dr Brooke’s age in 1997 and years of pensionable service completed in the TPS at that date, the maximum contribution she could have made was 9% of her salary. Therefore, the maximum contribution she could have made in 1997 was 9% and not 4.03% as shown on the application form.  

12. Prudential claims that, according to its representative, Dr Brooke wished to pay AVCs at the same rate as she was paying to USS, and that affordability was an issue. Dr Brooke refutes these claims. She says that in 1997 she could have afforded to pay a higher rate of AVC had she known that she needed to do so. 

13. It is clear from the evidence that in 1997 Dr Brooke had been advised by the Prudential representative that the maximum contribution she could make was 4.03% of her salary. On the balance of probability, she would have contributed 9% of her salary in 1997 if she had been informed at the time that this was the maximum contribution she could pay. She was therefore provided with incorrect advice by the Prudential representative, which in this case constitutes maladministration.

14. Dr Brooke has suffered injustice in the form of financial loss as a consequence of Prudential’s maladministration in that, given she would have made a higher contribution of 9% between 1997 and 2000 had she been correctly advised, her AVC fund would be higher than it is.  I therefore uphold this part of the complaint against Prudential.

15. With regard to the second part of Dr Brooke’s complaint, part 7 of the application form states that she had been made aware of the ‘added years’ option. Dr Brooke’s response to this is that she was asked simply to sign and date this part of the application form. She claims that the options and issues surrounding ‘added years’ were never discussed with her. In my view, it was sufficient for the Prudential representative to have drawn the matter of ‘added years’ to Dr Brooke’s attention, which the application form shows that he did. The onus was on Dr Brooke to read the application form and understand the declaration she was signing. I therefore do not uphold this part of the complaint against Prudential.

DIRECTION

16. Within 28 days of the date of this Determination, Prudential shall calculate and advise Dr Brooke’s of the following 

· total additional contributions she would need to pay if her AVCs between 1997 and 2000 had been paid at the rate of 9% instead of 4.03% of her salary; and 

· the value of her AVC fund if she had paid contributions at the higher rate of 9% between 1997 and 2000, based on the with-profit bonuses declared during this period.  

17. If Dr Brooke agrees to pay the total contributions as described in paragraph 16 above, Prudential shall increase the value of her AVC fund to the level it would have been had she paid the higher rate of contribution between 1997 and 2000. As the total contributions due may be considerable Dr Brooke should be allowed to pay these contributions by equal monthly instalments over three years commencing eight days from the date of this determination.

18. In my judgement, the direction in paragraph 17 should be sufficient to compensate Dr Brooke’s for the distress and inconvenience she has suffered as a result of Prudential’s maladministration as identified in paragraph 14. In the circumstances, I make no further direction on this matter.  
19. In making the directions above I am aware of a view from Prudential that giving effect to those directions might prejudice the Inland Revenue approval of the Scheme. Prudential has instead proposed to Dr Brooke that an ex gratia payment of £849.41 be paid into her AVC fund to put her back into the position she would have been, had she paid the total contributions described in paragraph 16 but without the need for her to pay these contributions.  I do not accept Prudential’s argument.  However, there is nothing to prevent Prudential agreeing with Dr Brooke, if she is willing, to make a payment to her in consideration of her not enforcing the directions I have given.
DAVID LAVERICK

Pensions Ombudsman

17 June 2002
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