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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr G W Snape

Plan
:
The Process Link Ltd Pension Plan

Respondents
:
(a) Zurich Advice Network Ltd (Zurich) (formerly Allied Dunbar Assurance plc)

(b) Merlin Financial Consultants Ltd (Merlin)

MATTERS FOR DETERMINATION (dated 20 July 2001)

1. Mr Snape alleges that he has suffered financial loss, distress and inconvenience at the hands of Zurich and Merlin.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Mr Snape was one of two co-directors of Bulk Unit Load Systems Ltd (BULS).  BULS operated a pension plan for each of them.  Mr Snape’s plan was with Zurich and Merlin gave relevant advice.  In about 1989 the two directors went their separate ways and the company was hived off into two separate companies.  Mr Snape’s company, Process Link Ltd, established the Plan.

4. In due course Mr Snape’s BULS pension assets were transferred to the Plan.  Merlin advised Zurich on 28 June 1990 that due to the manner of the transfer from BULS to Process Link, Inland Revenue had indicated that Mr Snape’s service could be regarded as continuous.  Merlin’s letter also said:

“This of course has dramatic influence upon the potential benefits that may be payable.  It is therefore of considerable importance that the commencement date of this new scheme does not affect this agreed position, even if this might mean no or reduced tax relief on this current contribution.

We would appreciate any view that [Zurich] are able to give.  In the meantime we will attempt to obtain further proof or ruling on this point.”

5. Zurich replied to Merlin on 10 July 1990 and said:

“I confirm that when we submit the new Plan for Inland Revenue approval it will be submitted on the basis of continuous service.”

6. Merlin wrote to Mr Snape on 18 July 1990.  Most of the letter dealt with the continuous service issue:

“It is crucial that the Revenue treat your service with BULS Ltd and Process Link as continuous, otherwise your pension benefits would be reduced considerably.  Peter Biggin spoke to the Revenue who indicated that due to the circumstances of your transfer from [BULS] to Process Link Ltd and the liquidation of the former, they would treat your service as continuous.

To achieve this we have to change the dates on the Declaration of Trust which must be countersigned by the two original signatories, yourself and your son as I have indicated (full signature, not initials).  Also please sign the Revenue Undertakings which have been revised since we started this operation and return both forms to us.”

7. Zurich wrote to Merlin on 25 July 1990 to say:

“Thank you for sending me the new Inland Revenue Undertakings & the amended Declaration of Trust.

I have now sent the Declaration of Trust to the stamp office & confirm that I will now complete the processing of the transfer for Mr Snape’s policy.  The formal documentation to reflect the transfer will be issued in due course.”

8. Zurich sent a memo to Merlin on 19 November 1990 to confirm approval by the Inland Revenue.

9. On 13 February 1991 Zurich wrote a letter to Merlin which Merlin said in 1997 that it had never received.  The letter included two manuscript paragraphs.  The first is now illegible but following clarification provided by Zurich in October 1997, I understand the two paragraphs said:

“I note that you received a verbal indication from the Revenue that continuous service could apply in respect of Mr Snape’s employment in [BULS] and Process Link Ltd because of the circumstances of his transfer between the Company’s [sic].

Can you please provide full details of these circumstances and any other relevant information in order that we may approach the [Inland Revenue] for their written confirmation that continuous service will apply.”

10. Mr Snape’s normal retirement date was in September 1997 and shortly beforehand, on 29 August 1997, he telephoned and wrote to Zurich to express concern about his benefit position.  His concern is revealed by the following extract from the letter:

“As I hope you are now aware from […] I have been under the certain impression for the past seven plus years that [Zurich and Merlin] had obtained approval from the Inland Revenue for my change from BULS to Process Link Ltd to be treated as Continuous Service."

11. In response to the telephone call, Zurich wrote immediately to Merlin to say that it had not received from Merlin the details it had asked for on 13 February 1991.

12. Merlin replied to Zurich on 5 September 1997 with details of the case history.  The letter enclosed copies of Merlin’s letter of 28 June 1990, Zurich’s reply of 10 July 1990, Merlin’s letter to Mr Snape of 18 July 1990, Zurich’s letter of 25 July 1990 and Zurich’s memo of 19 November 1990.  About Zurich’s memo of 13 February 1991, Merlin said:

“I have no knowledge of your Memo of the 13th February 1991 and clearly it was never received in this Office.”

13. The letter also said:

“Your letter under reply states that this plan did not receive continuous service approval from the Inland Revenue.  In view of the copy correspondence enclosed, I wish to know why.  I also wish to know why we were never told that such approval had not been granted.

The important issue is for you to have the matter rectified by the Inland Revenue retrospectively.  No doubt you will now correspond with them to this end and I should be grateful if you would copy me into any correspondence.

I will, of course, provide every assistance to facilitate the above.  Please let me know as soon as possible if there is any further information you require.” 

14. On 23 September 1997 Zurich wrote to Mr Snape to ask for the information it needed.  

15. In view of the delay, Mr Snape sought investment advice from Merlin at a meeting at his solicitor’s office on 23 October 1997, on the assumption that he would be taking his retirement benefits in the near future.  Merlin advised Mr Snape to switch from Zurich’s Managed Fund to its Fixed Interest Deposit Fund.  The switch was effected on 25 October 1997.

16. On 3 December 1997 Zurich sent Merlin the Inland Revenue form for signature by Process Link Ltd which was required to obtain continuous service treatment for Mr Snape.

17. On 14 January 1998 Zurich applied to the Inland Revenue for continuous service treatment for Mr Snape.

18. Merlin wrote to Zurich on 27 February 1998.  The letter said:

“[Mr Snape] has had to defer the taking of his benefits … since last autumn.  The deferment has been enforced as a direct result of [Zurich] failing to clear with the [Inland Revenue] Mr Snape’s entitlement to ‘reserved rights’ under the pre 17 March 1987 limits.

Mr Snape is in a position with reserved rights, to take the majority of the accumulated fund as tax free cash.  This would be severely restricted using the post March 1987 rules.

Mr Snape has been planning to invest his tax free cash in a particular property deal.  This, as a result of the delay, he has been unable to do to-date, and he is concerned that the opportunity for him to do so is running out.  He has therefore asked me to enquire on his behalf, that given the circumstances of the cause of the delay, if [Zurich] would be prepared to offer him an interest free loan equivalent to his full tax free cash entitlement up to the end of 1998 or whenever he takes his pension benefits whichever is the sooner.”

19. On 18 May 1998 the Inland Revenue wrote to Zurich declining the application for continuous service treatment.  Zurich appealed on 14 September 1998 and on 2 December 1998 the Inland Revenue confirmed that Mr Snape’s service with BULS and Process Link Ltd could be regarded as continuous.  From 2 December 1998 Mr Snape was therefore able to take most of his pension fund as a tax free lump sum.  

20. In the meantime, since February 1998, Mr Snape’s solicitor had been active on his behalf, writing to Zurich to point out how Mr Snape had been financially disadvantaged by its failure to obtain Inland Revenue approval to Mr Snape’s continuous service.  On 29 January 1999 the solicitor wrote to Zurich saying:

“However, the fact remains that the failure by [Zurich] to complete the Inland Revenue procedures when they should have been dealt with, caused losses to our Client.  Considerable delay and uncertainty has [sic] been caused to our Client’s financial position from the point where the failure to register with Inland Revenue became apparent.  Had the matter been dealt with when it should have been, our Client would have been able to proceed with a number of different options.  As it is he has been constrained from those options for a considerable period of time, and various financial consequences have followed for our Client.”

21. On 11 January 1999 Merlin had written to Mr Snape to confirm the Inland Revenue’s decision and to ask him what he intended to do about his benefits.  Turning to continuing investment of the assets, Merlin said:

“It is of course still an option to defer the taking of benefits.  If this is your preferred option then I would remind you that the fund is currently sitting invested 100% in the [Zurich] Fixed Interest Fund.  Although this is an excellent defensive fund to be invested in it would not normally be the home for the investment to maintain its value in the longer term.  You may therefore which [sic] to review this fund link as a result of any decision you make to defer further.”

22. Merlin did not hear from Mr Snape about the matter for some months but on 14 October 1999 Mr Snape called to say that he would not be taking his benefits in the near future and wished to review the investment of his Plan assets.  Merlin’s Attendance Note refers to a period of likely volatility due to an expected increase in UK and US interest rates as well as concerns about the millennium bug.  It indicates that it was a good time to remain invested in cash.  The next day Merlin sent Mr Snape details of the investment performance of Zurich’s funds.  On 12 February 2000, without seeking specific advice from Merlin, Mr Snape decided to switch his pension assets out of Zurich’s Fixed Interest Deposit Fund into three different Zurich funds – Managed Fund 38%, 38% in the Equity Fund and 24% in the American Equity Fund.  

23. Mr Snape incurred legal costs of £3,188 in pressing his claim against Zurich and Merlin.

24. In early 2002 a separate dispute arose about Zurich’s charges.  This was resolved.  

25. Zurich offered to pay Mr Snape compensation of £500, later increased to £750, in full and final settlement of Mr Snape’s concerns.  He rejected this offer.  

CONCLUSIONS

26. Merlin maintains that its letter of 28 June 1990 specifically instructed Zurich to apply to the Inland Revenue for written confirmation that the transfer of Mr Snape’s pension plan would retain the benefits of continuous service.  I disagree.  While the letter stresses the importance of Inland Revenue treating Mr Snape’s service as continuous, Merlin asks for Zurich’s views and says it will try to obtain ‘further proof or ruling’.
27. Nevertheless, on 10 July 1990 Zurich confirmed that when it submitted the Plan for Inland Revenue approval it would do so on the basis of continuous service with BULS and Process Link Ltd.  It did not do so.  The fact that it had not done so did not emerge until August 1997, a few weeks before Mr Snape’s normal retirement date.  This failure was the direct cause of delay, distress and inconvenience to Mr Snape and I make appropriate directions.

28. When Merlin received Zurich’s memo of 19 November 1990 confirming approval of the Plan by the Inland Revenue, it was entitled to believe that approval also included agreement to Mr Snape’s continuous service.  Nevertheless, in view of the importance of the continuous service issue to Mr Snape, Merlin could have secured Zurich’s further confirmation about the matter.  It did not do so and I make a suitably modest direction to reflect Merlin’s role in causing the difficulties which Mr Snape has experienced.  

29. Mr Snape seeks recovery of the legal expenses he incurred in pressing his claim against Zurich and Merlin.  I make an appropriate direction.  

30. I have considered whether Merlin gave investment advice when it was appropriate to do so.  In my view it did.

31. In Merlin’s letter to Zurich on 27 February 1998 Merlin referred to a property deal which Mr Snape was at risk of losing because of the non-availability of the expected level of tax free lump sum.  Mr Snape was eventually able to take advantage of this opportunity by using other assets but the fact remains that Zurich’s failure to obtain continuous service approval from the Inland Revenue for Mr Snape deprived him of a valuable option and I make an appropriate direction.

DIRECTIONS

32. Within 28 days of the date of this Determination Zurich shall compensate Mr Snape for failing to obtain Inland Revenue approval on the agreed basis by paying him interest on the value of his retirement assets in the Plan on 20 September 1997 between that date and 11 January 1999 and, to the interest thus calculated, adding interest between 12 January 1999 and the date of payment.  

33. Interest shall be calculated on a daily basis using the base rate declared from time to time by the reference banks.

34. Within 28 days of the date of this Determination Zurich shall pay Mr Snape £3,188, to compensate him for the legal expenses he incurred because of its failure to obtain Inland Revenue approval on the agreed basis.

35. Within 28 days of the date of this Determination Merlin shall pay Mr Snape £150 for not ensuring that the Inland Revenue approval Zurich obtained included approval for his BULS and Process Link service to be regarded as continuous.

36. Within 28 days of this Determination Zurich shall pay Mr Snape £500 for the distress it has caused him, £500 for the inconvenience it has caused him and a further £500 for the loss of the option concerning the property deal.

DAVID LAVERICK

Pensions Ombudsman

11 September 2003
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