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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr D Spencer

Scheme
:
AVEC Engineering Scheme (the Scheme)

Respondents
:
Bell & Co

Scottish Mutual 

National Mutual 

THE COMPLAINT (22 July 2001)

1. Mr Spencer complains to have suffered injustice as a result of maladministration on the part of Bell & Co in that the tax free cash sums paid on early retirement were less than those quoted on application.  

MATERIAL FACTS

2. By way of background, Mr Spencer joined Avec Engineering Limited on 30 April 1968 and left the Scheme on 2 April 1999.  His retirement benefits were held with two providers, Scottish Mutual and National Mutual.

3. Mrs Spencer first approached Bell & Co, advisers appointed by the trustees of the Scheme, on 26 March 1999 requesting an early retirement quotation for her husband who was considering taking early retirement with effect from 8 January 2000, at age 55.  An illustration of estimated benefits were provided on 19 August 1999 and further correspondence followed in which Mrs Spencer explored alternative ways that her husband could take his retirement benefits.  Information regarding this issue was provided on 27 September 1999.

4. Mrs Spencer made further contact with Bell & Co on 8 November 1999 and made it clear that her husband would be taking early retirement with effect from 8 January 2000.  Bell & Co did not contact National Mutual until 2 December 1999 and did not make contact with Scottish Mutual at all at that time.  

5. Bell & Co spent the latter part of December 1999 chasing National Mutual for retirement figures which were not provided until 6 January 2000.  Mrs Spencer contacted Bell & Co several times in the early part of January 2000.  On 18 January 2000 Mrs Spencer was informed that ‘all was in hand’.

6. On 28 January 2000 National Mutual issued a quotation to Bell & Co which stated:

“The fund value as at 26 January 2000 is £26,434.25.  This figure is not guaranteed and assumes that the last premium was paid 15 March 1999.

This amount may be taken as tax free cash, as suggested by the Scottish Mutual letter enclosed with your fax, so long as in conjunction with the Scottish Mutual tax free cash it does not exceed the Inland Revenue maximum”.  

7. Bell & Co issued a letter to Mr Spencer on 31 January 2000 and this confirmed:

“National Mutual can pay their full fund as a tax free lump sum and @ 28/1/00 this amounted to £26,434.25.

Scottish Mutual can then pay a further free cash sum of up to £24,197.75 and the balance can be paid as a single life, level pension of £2,705.76pa (quoted @ 18/1/00 and subject to variation).  

If you decided to forego your Scottish Mutual tax free cash sum, your pension would increase to about £3,497.88pa (subject to requote again).” 

8. During the early part of February 2000 Mrs Spencer grew more anxious and contacted Bell & Co several times.  Bell & Co arranged a meeting with Mr Spencer for 9 February 2000.  This meeting took place and the discharge forms were duly signed by the member and the trustees.  A letter dated 9 February 2000 from Bell & Co to Mr Spencer confirmed the following:

“You are able to take the whole of the National Mutual fund as a tax free cash sum and this is estimated to be about £26,434.25.  You can also take a further lump sum from Scottish Mutual up to an Inland Revenue maximum of £50,632 in total.  The remainder of their fund will provide you with a pension annuity which will be a single life, level pension, guaranteed for 5 years totalling £2,705.76.”

9. Scottish Mutual wrote to Mr Spencer on 18 February 2000 enclosing a cheque for £23,072 in respect of the tax free cash sum and provided a schedule of the benefits chosen.  

10. A cheque for £26,036.69 was issued by National Mutual to Bell & Co on 25 February 2000.  This represented the tax free cash sum and Bell & Co issued this to Mr Spencer on 28 February 2000.  

11. Mr Spencer queried this amount with Bell & Co as it differed from the amount that had been quoted.  Bell & Co wrote to National Mutual on 10 April 2000 for an explanation and National Mutual replied on the 25 April providing the following:

“We would advise that these policies are unit linked contracts and as you are aware unit prices are subject to increase or decrease on a daily basis and as such the values on such contracts are never guaranteed.

The unit price for this case at the original quotation date of 26 January 2000 was higher than those at both 10 February 2000 and 23 February 2000 and as such the final retirement fund value was lower than the value originally quoted.  I would draw your attention to the fact that it did clearly state on the discharge form that the actual amount payable may change when the final unit price is applied.”

12. Mrs Spencer sought clarification from Bell & Co regarding the amounts that had actually been paid.  Bell & Co provided the following as an explanation:

“Scottish Mutual settled their claim first and paid their tax free cash sum of £23,072.  A residual pension of £2,705.76pa was also set up.

National Mutual were responsible for paying the remainder of the Revenue maximum tax free cash but their fund value at the time of settlement of this claim (25 February 2000) had decreased.  Due to the drop in the unit price, they were then only able to pay whatever fund value was available, being £26,434.25.

Therefore the timing of the transactions meant that you received less cash than anticipated although you did receive your full entitlement of benefits.  It is always difficult to judge this as if we had held back one, pending the other, the fund values might have again decreased.  We therefore tried to ensure both companies finalised your retirement claim as soon as possible.” 

CONCLUSIONS

13. Mr Spencer is claiming to have suffered financial loss as a result of maladministration by Bell & Co.  The total tax free cash sum received was significantly less than quoted during the application process.  In addition the total sum received was less than the Inland Revenue maximum and the maximum was achievable in this case.

14. With a given Inland Revenue maximum of £50,632 Scottish Mutual assumed that National Mutual were paying a tax free cash sum of £27,560, leaving £23,072 as the maximum Scottish Mutual could pay as a tax-free lump sum.  In all its correspondence with Bell & Co this is the figure that has been provided by Scottish Mutual.

15. National Mutual too, had indicted the maximum tax free sum as £50,632 and provided a quote for itself to provide a tax free cash sum of £26,434.25 and Scottish Mutual paying the remainder.  A quick calculation can reveal that the member would have expected to receive £24,197.75 from Scottish Mutual.  Again, Bell & Co were provided with copies of all of these calculations.  Bell & Co also quoted these figures in its correspondence dated 31 January 2000 and 9 February 2000 with the member.  

16. The final payment actually received by the member from National Mutual was £26,036.69.  This is slightly less than the figure quoted of £26,434.25 and I can accept that this was due to a change in unit prices as explained by National Mutual.  However, Bell & Co did not make it clear to the member that the figure quoted by National Mutual was subject to variation.  This failure does constitute maladministration.

17. The final payment from Scottish Mutual was £23,072.  This was significantly less than the figure Mr Spencer was expecting.  Scottish Mutual never quoted the higher figure of £24,197.75 but it was implicit in quotations provided by Bell & Co and in the letter issued by Bell & Co as a result of the meeting held on 9 February 2000.

18. Both payments were not actually made until quite late in February 2000 and Mr Spencer is under the impression that the difference between the sum quoted and the sum paid was due to the delay in payment.  This was not the case.  

19. Scottish Mutual in their formal response has accepted that had they been informed that National Mutual were only paying a lump sum of £26,434.25 they would have paid out the amount expected by Mr Spencer.  This is a clear case of a breakdown in communication and as such does represent a failure due to maladministration on the part of Bell & Co.  

20. Having found maladministration I need to consider whether Mr Spencer has suffered injustice as a consequence.  

21. There has been no overall financial loss.  Mr Spencer has received a lower tax free cash sum but will receive a higher pension.  

22. Scottish Mutual has put forward a solution, contained in its formal response and I will not therefore make a direction regarding this matter.  It has suggested:

“To resolve this issue I would suggest that Scottish Mutual pay the difference in the tax free cash amount Mr Spencer was due compared to the actual amount received based on the following:

1) An acknowledgement from [Bell & Co] and Mr Spencer that they understand this will lead to a reduction in the current annuity payment.  The additional tax free cash amount will be deducted from the fund we used to purchase the annuity.  The fund will also be amended to account for the overpaid annuity since February last year.

2) Any revised tax free cash sum will be based on the fact National Mutual paid the client £26,434.25

3) We will not pay any interest on any additional tax free cash as we have acted in good faith at all times.

4) Scottish Mutual Assurance accepts no blame for this situation.” 

23. However, Mr Spencer has suffered injustice in the form of distress and disappointment and I make a direction below regarding this matter.

DIRECTION

24. That Bell & Co within 28 days pay to Mr Spencer the sum of £50 as compensation for distress caused.  

DAVID LAVERICK

Pensions Ombudsman

23 May 2002
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