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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr C Allen

Scheme
:
TKM Group Pension Scheme 

Trustee
:
TKM Group Pension Trust Limited

THE COMPLAINT (dated 21 August 2001)

1. Mr Allen complains of maladministration on the part of the Trustee in that:

1.1. The Trustee failed to exercise its discretion to provide him with an unreduced early retirement pension despite the fact that he had completed over 40 years service with his employer in accordance with the Rules of the Scheme;

1.2. He was told that the decision not to grant him an unreduced early retirement pension had been made by the Trustee directors, when in fact it was made by the Chairman of Trustee directors acting alone;

1.3. The Trustee failed to provide a copy of the minutes of the meeting at which they determined not to grant Mr Allen an unreduced early retirement pension.  

He says that as a result of this maladministration he has suffered injustice.

PROVISIONS OF THE RULES OF THE SCHEME

2. “5.3 Early Retirement (not Incapacity)

A Member who leaves Service (not for incapacity) before Normal Retirement Date but after reaching age 50 may, with the consent of the Trustee, choose an immediate pension.  The pension will be calculated as described in Rule 5.1, but then reduced for early payment on a basis as certified as reasonable by the Actuary.”

3. “19.3 Discretionary benefits and change of control

19.3.1 At the discretion of the Trustee and subject in any event to the payment to the Scheme by the Employers or any of them of such additional contributions (if any) as the Trustee (acting with the advice of the Actuary) determines to be necessary the Trustee shall:

(i) increase all or any of the pensions and other benefits in payment or prospectively payable under the Scheme; or

(ii) provide pensions or other benefits under the Scheme for Members or former directors or former employees of the Employers or any of them or for Dependants of any such persons”

4. “21.2 
Majority and delegation

The Trustee may act by majority vote and may delegate powers, duties or discretions to any person and on any terms.”

MATERIAL FACTS

5. On 13 February 1956 Mr Allen commenced employment at the Clay Cross branch of Kennings Limited, which later became Kennings Car and Van Rental Limited (Kennings), a subsidiary of Inchcape Motors International plc (Inchcape).  

6. On 1 March 1964 Mr Allen became a member of the Kennings Pension Scheme.  In 1996 Inchcape became a participating employer in the TKM Group Pension Scheme (the Scheme) which resulted in the Kennings Pension Scheme merging with the Scheme.  All prior service with Kennings was recognised as service within the TKM Group (the Group).

7. In 1993 the Scheme equalised its pension age for men and women.  From 29 October 1993 until 30 September 1994, as part of the Scheme's compliance with sex equality legislation, there was a temporary discretionary practice of the Trustee to waive the actuarial reduction in respect of the first five years prior to normal retirement date, subject to the consent of the employer.  This practice was not continued after 30 September 1994.

8. On 2 December 1994 Kennings was sold to United Kenning.  On this date Mr Allen ceased to be an employee of the Group.  At this point Mr Allen had 38 years, 9 months and 11 days Group service.

9. As part of the sale of Kennings, to allow United Kenning to set up its own pension arrangements, those employees who were active members of the Scheme (including Mr Allen) were allowed to accrue future pensionable service from 2 December 1994 until 1 April 1995.  On 1 April 1995 Mr Allen became a deferred member of the Scheme.  At that date his total pensionable service was 31 years and 1 month.

10. On 14 May 1998 Mr Allen made enquiries about the level of benefit he would receive dependent on a retirement age of either 60 or 65.  On 18 June 1998 Mr Allen received a quote showing two pensions options: an annual pension, or a lump sum and residual annual pension.  The precise figures quoted are not material.  However, they showed that if he chose to retire at 60, regardless of which option he chose his pension would be reduced by just over £10,000 per annum as against the figures applying to retirement at age 65.

11. Mr Allen sought clarification of the quote by letter dated 28 July 1998 and in particular stated that he believed that employees with more than 40 years service, or (to use his words) 'possibly pensionable service', could retire without suffering a reduction.  He pointed out that he had completed 42 years service.  He asked for confirmation of the '40 year rule' and if it did not apply to him, for an explanation why.

12. The Scheme's Pension Booklet in fact stated that no reduction would apply if a member had completed 40 years' Company Service.

13. On 20 August 1998 Mr Allen was told that the '40 year rule' applied to Company Service and that he was just under a year short of this.

14. On 26 August 1998 Mr Allen again queried the '40 year rule', stating that he had always worked for Kennings Limited and had 43 years service and that he believed the Trustee should view his Company Service as being 40 years.  On 16 September 1998 Mr Allen was told that Kennings Limited had been sold and was no longer a participating employer in the Group and as such it was unlikely that the '40 year rule' would apply in his case.  Nevertheless, Mr Allen was told that as the 'rule' was discretionary and had to be approved by the Trustee his case would be submitted to the actuary who would put the matter before the Trustee for a definitive answer.

15. On 19 January 1999 Mr Allen was advised that the Trustee had considered his case on a discretionary basis but that the Trustee had declined his request and as such he would not be granted an unreduced early retirement pension.  Mr Allen then asked which of the Trustee directors had taken the decision and was told that it had been taken by the Chairman of the Trustee directors with the actuaries present.

16. By letter dated 8 April 1999 Mr Allen stated that he was disappointed that a decision which dramatically affected his personal position with regard to pension payments had not been considered by all the Trustee directors.  He therefore asked that it be reconsidered by a full board.  By letter dated 10 May 1999 the Chairman advised Mr Allen that the decision would be reviewed by the full board of trustees at their next meeting.  However, he added: "However, I am bound to say now that this is not a matter for discretion; the rules are quite clear.  The relevance of 40 years was limited to situations where 40 years service was actually achieved with a company whilst the company participated in the scheme, and plainly this was not so in your case."

17. The Trustee reviewed the decision on 7 June 1999, but the decision remained unchanged.  The letter of 10 May 1999 and a note giving details of Mr Allen's company and pension service were put before the board of trustee directors.  The note made the following observation: "Mr Allen has been informed by letter on more than one occasion that in order for the Trustee to consider exercising its discretion to grant an unreduced early retirement pension it would have to be satisfied that a member had completed forty years service with the relevant participating companies, which was not so in his case." The decision states that "the Directors were unanimous in their decision not to agree to Mr Allen's request to grant him an unreduced early retirement pension under the forty year rule."

18. On 23 June 1999 Mr Allen requested the minutes of the meeting of 7 June 1999.  This request was refused on 26 July 1999.  The reason given for refusal was that it was not normal policy to make such minutes available and he had been given all the information from that part of the meeting that referred to him.  Mr Allen complained to OPAS about being refused access to the minutes, who responded that whilst there was no legal obligation to provide them, they could see no reason why Mr Allen should not receive them.  Mr Allen therefore requested the minutes again, referring to his correspondence with OPAS.  Again this was refused.

19. Mr Allen then set out his complaint more fully to OPAS on 12 January 2000.  He complained that he had over 40 years Company Service and even if he did not the Trustee should have exercised discretion to grant him a full pension.  He also made further complaint about being denied access to the minutes stating that he thought the Trustee's refusal was unreasonable.  In the course of his correspondence with OPAS Mr Allen further complained that:

19.1. members of Inchcape had taken early retirement under the Scheme with little or no reduction.

19.2. Some members of the Scheme had taken advantage of a 'window of opportunity' to retire early without penalty.

20. In response the Trustee stated that some members had retired early without penalty due to the fact that the Scheme had, in 1993, equalised its pension age for men and women in compliance with sex equality legislation and that as a result up until 30 September 1994 there had been a temporary discretionary practice of the Trustee to waive the actuarial reduction in respect of the first five years prior to normal retirement date subject to the consent of the employer.  However, they stated that this practice was not continued after that date.  The Trustee's decision not to allow Mr Allen to retire early without penalty remained unchanged.

21. In OPAS's view the Trustee had acted entirely in accordance with the Trust Deed and Rules but as Mr Allen remained dissatisfied they advised him to refer his complaint to my office.  

22. Mr Allen's complaint is substantially the same as that which he set out to OPAS.  In respect of loss Mr Allen claims the following:

22.1. Inability to retire early, as he would lose 32% of his annual pension despite being employed by the Company for over 45 years, and;

22.2. disappointment at not being allowed to see the minutes of the meeting on 7 June 1999.

23. In response to Mr Allen's complaint the Trustee stated that its discretionary practice had been to allow members to take an unreduced early retirement pension where they retire from Group service with 40 years or more service within the Group.  It is added that the decision to refuse Mr Allen's request was taken by the Chairman acting alone by power delegated to him by the other Trustee directors under Rule 21.2, however, this decision was ratified by the Trustee directors at a meeting on 7 June 1999.  In summary it is said that Mr Allen was not retiring from Group Service and had not completed 40 years Group Service but in any event the Trustee exercised its discretion by considering the matter but did not accede to his request.  As for the refusal to provide a copy of the minutes it is stated that legal advice was sought and it was confirmed that it is not normal to provide a copy of the minutes to members on the exercise of Trustee's discretion.

CONCLUSIONS

24. In the correspondence received from both parties there have been various references to the Rules allowing a member who has 40 years service (group, company or otherwise) to receive an unreduced early retirement pension.  However, I have been unable to find any specific provision in the Rules to this effect.  Rule 5.3 at 2 above is the relevant early retirement provision and it is clear from that Rule that the pension will be actuarially reduced on early retirement.  The only reference I have found to such a provision is in the pension Scheme Booklet but that is not a definitive document.

25. Under the Rules the only power to grant an unreduced early retirement pension without actuarial reduction is Rule 19.3 at 3 above.  This is a power of augmentation and is a wholly discretionary power.  As such there is no duty on the Trustee to consider it in any particular situation.  It would seem that as a matter of practice the Trustee has decided that in circumstances where an employee has 40 years Group service (which is not the case here) this power is used to allow such members to retire early without penalty.  There is, strictly speaking, no obligation upon them to do so.

26. However, in this case Mr Allen made an application to be considered for an unreduced early retirement pension and the Trustee directors met to consider this.  Having chosen to consider the matter the Trustee was entitled to take into account its usual practice of only allowing a member to take an unreduced early retirement pension where that member had completed 40 years company service.  But the Trustee (and the Chairman acting alone) erred in considering themselves bound not to grant an unreduced early retirement pension because Mr Allen did not have 40 years company service.  This is most notable in the Chairman's letter of 10 May 1999 where he states that this is not a matter for discretion.  As such I find that the Trustee misdirected itself and failed to properly exercise its discretion.  This was maladministration.

27. Mr Allen is concerned that if directed now to consider the matter afresh, the Trustee's reconsideration of his case may be coloured and go against him.  My direction does however require the Trustee's consideration to be fair and Mr Allen is empowered to enforce that if he has evidence to support his concern.  He should bear in mind that the European Court of Human Rights has held that there is no breach of impartiality (without more) where a case is remitted for retrial to the same tribunal (Ringeisen v.  Austria 1971).  Mr Allen has provided me with several reasons why the Trustee should grant him an unreduced early retirement pension.  I have passed this letter to the Trustee.  The reasons listed are all pertinent to Mr Allen's application for an unreduced early retirement pension and are matters for the Trustee to consider when reconsidering Mr Allen's application.

28. Mr Allen further complains about the fact that he was told that the Trustee had taken the decision when in fact the Chairman had taken the decision.  There is power for decisions of the Trustee to be delegated although I have not seen a copy of the resolution that authorised the Chairman to take the decision affecting Mr Allen.  However, when Mr Allen complained that the Chairman had taken the decision alone and asked that it be put to the full board of Trustees that was done thus rectifying any invalidity there may have been had there not been a proper delegation of the matter to the Chairman.  

29. As Opas advised Mr Allen, there is no legal duty on the Trustee to make copies of their minutes available to him.  Thus Mr Allen cannot as a matter of a law seek some order from the courts to obtain these minutes.  It would be wrong however to conclude that the absence of a breach of law means there is no act of maladministration.  Maladministration is in some ways a wider concept than a breach of law and Respondents to complaints may sometimes find themselves judged to have acted with maladministration in circumstances where they would not be regarded as acting unlawfully.  

30. As a matter of good administrative practice Trustees should provide reasons for their decision to those with a legitimate interest in the matter and, subject to the need to preserve rights to privacy of individual members, should also make the minutes of their meeting available to scheme members.  I can see no good reason for the Trustee not to have done so in this case and the failure of the Trustee to do this for Mr Allen was also maladministration.  Not knowing the basis on which an adverse decision is taken is itself an injustice.   

DIRECTIONS

31. The Trustee shall within 28 days of the date of this determination fairly reconsider Mr Allen's application to have an unreduced early retirement pension.  The Trustee shall supply to him a copy of the material placed before them as part of that consideration and should provide him with reasons for their decision.  

32. In recognition of the injustice, which has been caused by the maladministration, the Trustee shall pay to Mr Allen the sum of £150 within 28 days of the date of this determination.  
DAVID LAVERICK

Pensions Ombudsman

25 April 2002
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