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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs WA Defty

Plan
:
The Charles Macintosh Ltd Retirement Benefits Plan

Trustee
:
Charles Macintosh Ltd

THE COMPLAINT (dated 3 August 2001)

1. Mrs Defty has complained of injustice as consequence of maladministration on the part of the Trustee in that he has refused to sign a form releasing her deferred pension for immediate payment.

Plan Rules

2. Rule 3 provides,

“On retirement at Normal Retiring Date the Member will be entitled to have his Personal Pension paid to him.

If he retires before Normal Retiring Date he may with the consent of the Trustees choose to receive his Personal Pension immediately.  However, the Personal Pension may only be paid from a date earlier than the 50th birthday if the Member is retiring because of Incapacity…”

Background

3. Mrs Defty has deferred benefits in the Plan which she has requested be put into payment immediately.  The benefits are held in a Section 32 Buy-Out policy with Legal & General.  Legal & General have confirmed to Mrs Defty’s financial adviser (Fenton Financial Services Ltd, “Fentons”) that they require the Trustee to sign a release form before they can pay Mrs Defty’s benefits.  The Trustee is Charles Macintosh Limited.  The record held at Company House shows that Mr R Fraulo is currently the only director of the company.

4. Fentons wrote to Mr R Fraulo on 31 January 2000 asking if he would sign and return the form releasing Mrs Defty’s benefits.  Despite following this letter up, they did not receive a reply.  Mr Defty contacted OPAS on his wife’s behalf and they wrote to the company secretary, who was listed at Company House as Mr IF Fraulo.

5. On 18 April 2002, in response to Mrs Defty’s complaint to me, Mr R Fraulo replied,

“Mrs Defty was not made redundant from Charles Macintosh Ltd or ever has been, she was however made redundant from Walker & Anderson KL Ltd on the 18th Sept 1998, after the firm went into receivership… Mrs Defty worked for Charles Macintosh Ltd until the end of December 1996.  Mrs Defty was a member of the scheme and is entitled to whatever funds may have accrued within the scheme run by Legal & General and if a release form needs signing by me then if it is sent to the address below then I will return it signed immediately.

I have met Mrs Defty on several occasions since 1998 and not once has she ever mentioned this to me.  Charles Macintosh Ltd ceased all trading activities in 1999 and a fire destroyed all documentation in its former offices in 2000…”

6. Fentons stated that they had sent the form to Mr R Fraulo in May 2002.  In June 2002 my investigator wrote to Mr R Fraulo asking him to confirm that he had received the form and that he had signed and returned it as promised.  Mr Fraulo did not respond to that letter or to a follow-up.  Fentons have confirmed that they had still not received the form despite continued requests to Mr Fraulo.

CONCLUSIONS

7. Mr Fraulo, on behalf of the Trustee, has acknowledged that Mrs Defty has entitlement to benefits under the Scheme.  Rule 3 requires the consent of the Trustee for a member to receive their pension before the normal retirement date and Legal & General have confirmed that they require the signature of the Trustee to release the benefits.  Despite promising to sign the form if it was sent to him, Mr Fraulo has so far failed to either sign the form or give good reason why the Trustee should withhold consent for Mrs Defty to receive her pension.  Given that the benefits have been secured by a Section 32 policy and therefore do not represent a liability to the company of any kind, I fail to see why Mr Fraulo is so reluctant to sign the form.  His failure to do so or to provide good reason why he should not amounts to maladministration on the part of the Trustee.  Mrs Defty has suffered injustice as a consequence because she has been unable to access her benefits.  I also find that Mrs Defty has suffered unnecessary distress and inconvenience in having to pursue her claim as far as this.  I uphold her complaint against the Trustee.

DIRECTIONS

8. I now direct that Mr Fraulo, on behalf of the Trustee, shall, within 14 days of the date herewith, either sign the appropriate form or write to Mrs Defty explaining why the Trustee will not give consent for her to receive her pension.  In addition, the Trustee will pay Mrs Defty a sum of £500 as redress for the distress and inconvenience she has suffered as a result of their maladministration.

DAVID LAVERICK

Pensions Ombudsman

11 December 2002

- 3 -


