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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr G Petherbridge

Scheme
:
BSF Architectural Services Limited Staff Pension Scheme

Respondents
:
HR Trustees Limited (formerly, Hogg Robinson Trustees Limited (the Independent Trustee))

Norwich Union (formerly Provident Mutual, General Accident and GCU) (the Manager)

MATTERS FOR DETERMINATION

1. Mr Petherbridge referred the following matters to me for consideration.  

1.1. There had been no compliance with the previous Ombudsman’s ruling (Determination E00529) that resolution should be achieved within six months of June 1998. 

1.2. The Independent Trustee’s performance since the previous Determination has caused delays in winding-up. The Independent Trustee is not adequately committed to members’ interests. 

1.3.  Mr Petherbridge alleges that he could not move house as, until he knew his pension prospects, he could not assess the implications of making this move.

1.4. His transferred benefits have been poorly managed resulting in a diminished value.

1.5. He was deprived of a choice about whether his contracted-out benefits should be secured by the state or through the Scheme.

1.6. The Independent Trustee has provided information on a “need to know and when it suits them basis”. For example when the complaint was made the last statement to members had been issued two years previously in 1999. 

1.7. The Independent Trustee has given no information concerning the scale of its fees or the criteria used for their assessment despite requests via OPAS at an early stage.

1.8. Mr Petherbridge  does not know the scale of the Scheme’s deficit, the reason for it and those responsible for it.

1.9. Mr Petherbridge asserts that his (and his family’s) quality of life has suffered as a result of delays particularly since 1998 in establishing the damage caused by the incompetence of those concerned.

2. Mr Petherbridge does not make any specific complaint against the Manager  but has included the Manager as a respondent because of its role during the winding-up. The Scheme’s administrative and actuarial services are provided by the Manager.

3. Mr Petherbridge also referred various other matters but these were not accepted for investigation either because they were outside my jurisdiction or as a matter of discretion.

4. Mr Petherbridge had previously complained about matters in relation to the Scheme.  These matters were considered by my predecessor and determined on 4 June 1998 - the Determination (E00529).

5. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

The Determination (E00529)

6. By a complaint dated 21 November 1995 Mr Petherbridge alleged that the then trustees failed to adequately fund the Scheme to provide the level of benefits promised.

7. A transfer value was paid in respect of a group of employees into the Scheme.  The employer of the Scheme established a separate small self administered scheme (SSAS).  The initial membership  included the four directors of the employer (who were also the then trustees of the Scheme).  Part of the transfer value was used to purchase section 32 policies in the names of the four directors/trustees and a further tranche of the transfer value was utilised as either investments of or premiums to the SSAS.  

8. My predecessor found maladministration occurred in the funding of the arrangements; that the Scheme had no authority to accept the transfer value; and a breach of trust in allowing the transfer from the Scheme to the SASS.

MATERIAL FACTS AND SUBMISSIONS

Background

9. Mr Petherbridge was a member of Haywood Williamson Group Pension Scheme, a final salary scheme, from 1 December 1977 to 5 April 1988. He then entered into a separate money purchase arrangement from 6 April 1988 to 5 April 1989. Finally, he was an active member of the Scheme, a final salary contracted-out scheme, on 6 April 1989 and became a deferred member from 2 March 1993.

10. The trustees of the Scheme are the Independent Trustee, Mr Taylor, Mr Free and Mr Ripley and for the SSAS they are Mr Taylor, Mr Free, Mr Ripley, Mr Hatfield, and the Manager as the pensioneer trustee.

Mr Petherbridge and the wind-up of the Scheme

Complaints 1.1, 1.3 and 1.5 

Mr Petherbridge’s Guaranteed Minimum Pension (GMP)

11. By Deed of Amendment dated 14 March 1997, clause 2(10) 

“The Trustees may determine that all, or as the case may be,  a part of any benefit attributable [to Guaranteed Minimum Pensions] which would otherwise fall to be secured under a Paid-up Policy shall be extinguished by the payment of a state scheme premium under the Pensions Schemes Act 1993. …”

12. On 11 June 1998 the Manager advised that the cost to the Scheme of securing Mr Petherbridge’s GMP was £67,582.20 and the cost of reinstatement to the State through a state scheme premium was £35,415.53 and said 

“…Clearly with the State Scheme Premium being so much cheaper, this would seem to be the most cost effective basis to use.”

13. Between 14 May 1998 and 8 July 1998 the Independent Trustee communicated at some considerable length with the Manager about Mr Petherbridge’s benefits. The GMP consistently quoted throughout comprised £3319.16 pa (£4764.76 with revaluation).

14. On 8 July 1998 the Manager advised the Independent Trustee that a cheque for the Accrued Rights Premium (ARP) had been sent in respect of Mr Petherbridge’s GMP liability.  The Manager said that for the relevant contracted-out period which had, as a result, been bought back into the State Scheme, Mr Petherbridge would be paid the SERPS benefit which would be of an amount at least equal to the revalued GMP.

15. On 9 July 1998 the Independent Trustee advised Mr Petherbridge that his GMP amounted to (revalued to his NRD) £4,764.76 and the excess (revalued) pension amounted to £141.41 per annum.  

16. The Independent Trustee submitted - 

16.1. The Independent Trustee is under an obligation to secure benefits in respect of members at a rate most favourable to the Scheme as a whole.  This means that they should be secured at the most reasonable cost thereby creating a larger residual pool of money which can be used to secure excess benefits. 

16.2. The cost of securing the GMP with an insurance company would have been considerably greater than buying back this liability with the State.

16.3. The Scheme actuary has provided information that as a consequence of paying an ARP, Mr Petherbridge will be in receipt of a larger amount of total benefit than if an ARP had not been paid but had instead secured his GMP in the Scheme.  Therefore securing his GMP by the payment of an ARP has been to the advantage of Mr Petherbridge.

17. Mr Petherbridge submitted that none of the above figures were communicated to him before his GMP was secured; and that he should have been given advance warning that his GMP would be so secured. He also commented that the GMP figures have not been subject to independent scrutiny other than by the Independent Trustee whom he does not consider to be impartial. Finally, he asserted that he was not able to realise his GMP or his excess pension as a lump sum which would have facilitated the purchase of various properties. In particular Mr Petherbridge submitted various letters about the purchase of a property (Old Farm Cottage) in 1997 for circa £195k. He stated that the only reason for not pursuing his property transactions was doubt regarding his ability to use his fund to purchase the Old Farm Cottage and afford a ‘tied over’ period until he purchased a property in Spain. In a letter dated 30 September 1997 from Mr Petherbridge to the vendor of Old Farm Cottage he advised that had he been able to set the ball rolling in March/April he would have had few problems but that at the date of the letter he was having difficulty in obtaining the optimum price for his current property. He wrote that he would hate to lose the Old Farm Cottage and asked for the vendor’s patience but said he “ … fully appreciate[s] that you may wish to pursue other options meantime’. 

Mr Petherbridge’s excess benefits
18. On 10 July 1998 Mr Petherbridge wrote to the Independent Trustee asking why the amount of pension benefit quoted was so small. 

19. On 21 July 1998 the Manager provided a breakdown to the Independent Trustee advising that, when putting the figures together, a possible discrepancy had been noticed when comparing the last three year pensionable salaries and the contracted-out data provided by the then Department of Social Security (DSS) for those years. The Manager had suggested that the Independent Trustee investigate its records perhaps asking Mr Petherbridge for a copy of his P60s for the relevant years. In August 1998 the Independent Trustee requested the actuary to provide revised benefit calculations and sent it the pay slips and two P60s. 

20. In November 1999 the Manager in correspondence with the Independent Trustee provided estimated figures for Mr Petherbridge and advised that they needed to be finalised. The figures were based on the information provided by the Independent Trustee in 1998. 

21. Further correspondence was exchanged between the Independent Trustee and Manager about the figures between January and March 2000.  

22. The figures were agreed and calculated in April 2000.  They were communicated to Mr Petherbridge in June 2000 ie excess benefits @ £1,290.09 per annum (full payment being subject to the solvency of the Scheme). 

23. In November 2002 Mr Petherbridge was advised of his actual pension ie £550.06 per annum plus a widow’s pension on death and that as a result of the late payment of his pension he was entitled to pension arrears from his normal retirement date. Assuming payment in December 2002 these arrears were calculated as £2,687.25. He had also been advised that the Scheme’s funding level was 42.6%.

24. About the delay between the surrender in January 2002 and completion of the calculations by the Manager, the Manager stated on 20 February 2002 that the calculations for the buy-out costs were as at January 2002 “so the members are not being disadvantaged by our delay”.

25. The Independent Trustee submitted that  

25.1. There was a delay in chasing for revised calculations from August 1998.  However, even if the Independent Trustee had chased the Manager it would not have been able to reduce the delay as a result of the data problems experienced by the Manager.

25.2. In its letter of 26 August 1999, the Manager had advised :“…….progress has been delayed by the need to agree GMPs with the Contributions Agency.  I believe that the membership data was in a very poor state and has taken a considerable time to resolve, not helped by the lack of availability of their computer system.” The delay referred to by the Manager applied to the calculation of Mr Petherbridge’s benefits as well as those of the other members.

25.3. The summary attached to the Manager’s letter of November 1999 set out a best estimate of Mr Petherbridge’s benefits. In response to that letter the Independent Trustee wrote,  providing PAYE information, on 18 January 2000 to enable the calculation of accurate figures. The Manager could not have provided correct figures at an earlier date as it did not have accurate data to do so. It was not until November 1999 that the Independent Trustee was aware that the Manager did not hold complete and accurate data. 

The wind-up of the Scheme

Complaints 1.2 and 1.8 

Securing benefits for the remaining members

GMPs

26. Between August 1998 and March 1999 the Manager completed the exercise of reconciling the Scheme members’ GMPs with the DSS/Contributions Agency. Throughout this period the Manager and Independent Trustee communicated from time to time about progress.

27. By March 1999 the GMPs were agreed with the DSS/Contributions Agency and member records updated accordingly and the Independent Trustee gave instructions on 17 March 1999 that ARPs be paid. 

28. After settling the schedule of ARPs for all members and the discharge in July 1999 a cheque for the ARPs (on the then known GMP liabilities) was sent off.

29. The closure calculations received on 12 November 1999 (see paragraph 42) and the subsequent enquiries made about the data for certain members, resulted in the Scheme accepting additional GMP liabilities for some members in February 2000.  The ARP was paid by the Scheme in November 2000.

Excess

30. On 31 July 2000 the Independent Trustee wrote to the Manager with a view to instructing it to use the assets invested with the Manager to secure members’ entitlements in terms of the priority order contained in the Deed of Amendment.  It advised that upon receipt of the quotation it would authorise the disinvestments and payments of monies to the Manager to lock into the quotation.

31. Initial closure calculations were provided on 13 October 2000. 

32. On 4 January 2001 the Manager, responding to an e-mail from the Independent Trustee, stated that according to its records it was waiting for a reply to its letter of 13 October 2000. On 19 January 2001 the Manager, responding to a request from the Independent Trustee for transfer details for a member, noted again that it was currently awaiting the Independent Trustee’s instructions regarding the method of winding-up.

33. On 6 March 2001 the Independent Trustee wrote to the Manager in response to its letters of 4 and 19 January, and asked the Manager to accept that letter as an instruction that members’ benefits were to be bought-out with the Manager on fully guaranteed terms in replacement policies.   

34. On 23 November 2001 the Manager wrote to the Independent Trustee expressing surprise at a further request for figures for the solvency and bought-out benefits as it had already done this work and had been awaiting a response from the Independent Trustee.  The Manager also explained that it was aware of  the Independent Trustee’s instruction to buy-out benefits on 6 March 2001 but that it could not do this without a formal discharge; and that a discharge had been sent to the Independent Trustee for signature on 28 June and again on 13 September 2001 but had never been returned.  It requested the signed discharge.   

35. On 30 November 2001, the Independent Trustee signed the discharge form in order to surrender the policy. The managed fund units were surrendered and transferred from Morley fund management (a division of the Manager) to the Manager on 4 January 2002. 

36. Between December 2001 and February 2002, correspondence was exchanged between the Manager and the Independent Trustee to ensure that all of the Scheme’s assets were identified and taken into account when securing members’ benefits.

37. Final figures using buy-out rates as at January 2002 were provided by the Manager on 23 July 2002.

38. The figures were accepted on behalf of the Independent Trustee on 29 August 2002 and returned to the Manager on 20 September 2002.

The Determination and its Appeal 

39. My predecessor directed in the Determination that the Independent Trustee should take whatever steps were necessary to secure repayment to the Scheme of the amount improperly paid to the SSAS together with accumulations.  He also directed that, upon receipt of the monies, the actuary should calculate the assets and liabilities of the Scheme and that,  if there was a shortfall of assets compared with liabilities, the actuary should identify the proportion of the money  which related to the shortfall in contributions and issue a certificate showing the amount of such shortfall for which Messrs. Ripley, Free and Taylor (trustees of the Scheme (Messrs R, F and T)) were each proportionately responsible.

40. On 2 July 1998 an Appeal was lodged against the Determination challenging all substantive issues. In December 1998 the Appeal was stayed pending production of the actuarial certificate of any shortfall.

41. The Independent Trustee submits that the Manager’s actuary needed to account for  

41.1. assuming a recovery from the SSAS, those monies plus costs associated with the recovery; and

41.2. the possibility that Messrs R, F and T  would have their benefits in the Scheme reinstated in whole or part and that they would also have to be valued.  

Closure calculations

42. On 12 November 1999 the Independent Trustee received the Manager’s closure calculations showing the solvency of the Scheme on a Minimum Funding Requirement (MFR) basis as at 1 August 1997 (updating previous calculations as at this date) and 1 August 1999 - 

“At last we have sent our closure calculations to you.  I am very sorry that these have taken so long, due to the data problems that we have had……The data problems took a considerable time to resolve with the [Contributions Agency].  However, these are now reduced to data for Mr G W Petherbridge and [another member].  You will find detailed notes attached to our figures sent out today.”

43. On 2 December 1999 the Independent Trustee queried why the actuarial certificate was produced on the MFR basis and disagreed with the suggested percentage amounts for  Messrs R F and T’s portion of liability. It requested the Manager to calculate the liabilities on a buy-out basis and calculate the proportion of liability for each of them  as identified in the Determination. 

44. Between then and October 2000 correspondence passed between the Manager and the Independent Trustee concerning the date and method for the final winding-up calculations.

45. On 13 October 2000 the Manager provided results of the valuation of the Scheme as at 1 August 2000 - the Scheme had a large deficit on a buy-out basis and a smaller deficit on the MFR basis. 

46. On 2 November 2000 the  Independent Trustee wrote to Messrs R, F and T’s solicitors notifying them of the buy-out shortfall at 1 August 2000. On 21 November, the solicitors for Messrs  F and T, wrote to Mr. R’s solicitors pointing out that the amount calculated by the Scheme’s actuary (1) made no allowance for monies transferred to the SSAS and (2) that there was no identification of the proportion of the deficit which related specifically to the shortfall of contributions as required by the Determination.  

47. On 19th December 2000 Mr R’s solicitors also made similar points and asserted that the actuarial certificate should be in respect of the up-to-date deficit of the Scheme and not in respect of the deficit as at 1st August 2000.

48. On 23 November 2000 the Manager provided a revised global shortfall figure based on the underpayment of contributions, of £164,221 at 1 November 2000.
49. It appears that in 2002, solicitors for the Independent Trustee raised enquiries about the valuation figures and sought the calculation of the deficit based on both the buy-out and MFR basis  as at 1 June 2002. 

50. After further correspondence, agreement was reached to calculate the deficit on MFR and buy-out costs as at 1 August 2002.  Ultimately on 25 October 2002, the Scheme’s actuary set out the deficit as at 2 January 2002 and 1 November 2002 on a MFR and buy-out basis and advised the proportion of the total deficit attributable to the failure to collect contributions.  Alternative calculations were made depending on whether  the SSAS monies were recovered. 

51. The Independent Trustee subsequently finalised the certificates to allow figures to be served on the SSAS trustees.  On 14 May 2003 letters were issued to Messrs R, F and T setting out the Independent Trustee’s proposal in full and final settlement of the matters under the Determination.  The letters included the certificate of the shortfall issued by the Manager.  

SASS 

52. In July/August 2000 the Independent Trustee sought details of the SSAS assets.

53. The Independent Trustee instructed a law firm, Pitmans, to assist in recovering monies from the SSAS on a “no win, no fee” basis. The Independent Trustee  asserts that this arrangement was concluded on 14th September 2000.

54. Various discussions were held and by February 2001 it appeared that in principle  Messrs R, F and T were happy to return the monies to the Scheme. In July 2001 Pitmans’s met with the Independent Trustee.  It was calculated that the transferred sum of £42,260 with compound interest meant the Scheme’s claim was £115,000. It appears that  Messrs R, F and T  remained open to the idea making the transfer.

55. Pitmans wrote on 7 November 2001 

“We have discussed the prospect of issuing proceedings against the Trustees of the SSAS in order to expedite matters.  However, our advice has been against issuing proceedings due to the cost of doing so and further delay that such proceedings would inevitably bring.”

56. Further meetings with the Independent Trustee’s solicitors were held in December 2001 and  in  2002. The Independent Trustee subsequently finalised the certificates to
allow figures to be served on  Messrs R, F and T.  On 14 May 2003 letters were issued to them setting out the Independent Trustee’s proposal in full and final settlement of the matters under the Determination.  The letters included the certificate of the shortfall issued by the Manager. 

57. During June 2003 the Independent Trustee liaised further with its solicitors, the Manager and with both firms of solicitors acting for the SSAS trustees about the settlement. 

58. In July a reduced offer was received by the solicitors acting for the Messrs F and T. Further liaising, and chasing by the Independent Trustee’s solicitors culminated with an increased offer in August 2003. In September there were discussions with the Manager and revised actuarial certificates were sent in October. There was further liaising between the solicitors for the Manager and Independent Trustee. The Independent Trustee’s solicitors advised it to proceed with settlement. In November all the parties agreed to proceed with the settlement. The Independent Trustee signed a deed of amendment regarding the forfeiture of Messrs R, F and T’s benefits and various suggested amendments to the settlement agreement were suggested by the SSAS trustees’ solicitors in December. 

59. Early in 2004 work continued, for example, SSAS discharge forms for disinvestment were required, as was a bank mandate to open new SSAS bank account, forfeiture consent forms needed to be signed by spouses, the settlement agreement needed finalising, as did settling the division of interest liability accruing. Mr R was thought to be responsible for delays. The Independent Trustee and its solicitors liaised further to expedite matters.

60. Outcome so far, concerning the possible settlement

60.1. An agreement has been reached for the payment of £88,000 plus interest of £1,845.90 to June 2004.  The settlement agreement has been signed by the parties and the monies plus interest received by the Manager.  Expenses will be deducted across all members' benefits.

60.2. In respect of the deficit arising as a result of the shortfall of contributions, the Independent Trustee has sought for a portion of this to be repaid by Mr R, F and T by forfeiting part of their benefits.

Submissions

61. Dealing generally with the issues of delay the Independent Trustee has submitted the following -

61.1. The well known DSS problem was not the only reason for the time it has taken to establish the Scheme’s liabilities. The principal reason was the appalling Scheme records.

61.2. Data reconciliation and agreeing GMPs have continued since the Determination. The failure of the new computer system at the DSS caused widespread delays in the calculation  of  GMPs entitlements for all contracted-out schemes currently in winding-up. 

61.3. Until all the GMPs were agreed and ARPs paid, the solvency of the Scheme could not be finally determined.  The determination of the final solvency was also dependent upon the accuracy of the data held, which took some considerable time for the Manager to agree.

61.4. There was ongoing work with the Manager relating to the data cleanse exercise by which liabilities are ascertained i.e. to ensure all potential beneficiaries were identified and that records were correct so far as possible. Certain missing and poor data was identified that required sorting.

61.5. There was a need to liase with the Scheme actuary about the solvency level and past funding level of the Scheme. There was also a need to liasing with the actuary about benefit entitlements.

61.6. Correspondence was needed with Messrs R, F and T concerning the funding recovery of monies from the SASS.

62. The Manager asserted that there was considerable correspondence throughout 1998 with the Contributions Agency to agree GMPs for the members. It was not until 13 March 1999 that the Manager was finally able to compile a full list of ARPs.

63. In submissions dealing  more specifically with issues arising before May 2003 in respect of the Determination , the Independent Trustee asserted the following  –

63.1. It was possible that the cost of reinstatement of Messrs R, F and T’s benefits to the Scheme may exceed the value of the money recovered and a compromise agreement with them prior to the transfer of assets from the SSAS to the Scheme would have to be entered into.  In any event the Independent Trustee  would wish to compromise their benefits in the Scheme as a set off against their contributions due under the Determination.

63.2. The Independent Trustee  took the view that Messrs R, F and T would voluntarily repatriate the SSAS monies but were concerned that there was substantial room for their lawyers to make the exercise very difficult.

63.3. The Independent Trustee  could not certify the amount of the deficit under the Scheme due to the underpayment of contributions until the SSAS monies were  in the Scheme and the level of scale benefits for  Messrs R, F and T were agreed. The terms of the Determination  could not be enforced to obtain the transfer from the SASS because of the Appeal.

63.4. This  led to a potential catch 22 where the Independent Trustee  could not provide the information necessary to enable the Appeal to be heard because it  could not enforce the Determination. 

63.5. For these reasons the Scheme had a significant potential costs exposure and consequently the Independent Trustee  had been very reluctant to secure members’ benefits and spend all the Scheme’s assets. The Independent Trustee had initially considered making an expense allowance and securing benefits but concluded that this was not a practical course of action - distributing the fund in two tranches being costly.  However,  over time it concluded that as the recovery of any assets from the SSAS would take some time without guarantee of success it would progress the winding-up without waiting for finalisation of the issue.

The Scheme’s assets

Complaint 1.4 

64. On 8 September 1999, figures concerning the fund value from 1993 to 1999 were provided to Mr Petherbridge which showed an increasing fund.

65. On 20 February 2002, the Manager confirmed that the assets had increased in value from £276,458 as at 13 October 2000 to £307,330 as at 4 January 2002.

66. Mr Petherbridge asserts that the figures “do not stack up with the generality of percentage growth in the financial sector during this period”. He further asserted that the Manager benefited by having the Scheme monies for an extended period with no outgoings. 

67. The assets were initially invested in the Diversified Fund (which is a managed fund with a property component) in 1989. In October 1995 they were switched into the Fixed Interest Fund. Benefits were bought out as at January 2002.

68. A table submitted by the Independent Trustee in respect of the Fixed Interest Fund provided:

Year
12/1996
12/1997
12/1998
12/1999
12/2000
12/2001

Investment objective (index +0.5%)
7.8%
14.1%
19.4%
-0.4%
9.3%
3.2%

Competitive position (number of funds)
3rd(44)
8th(42)
3rd(40)
11th(46)
9th(44)
46th(53)

69. The Independent Trustee submitted –

69.1. The investment strategy for a pension scheme in wind-up is different from an ongoing scheme. The Independent Trustee was appointed by the receivers in November 1993.

69.2. The Diversified Fund had between 80-90% of its underlying assets invested in equities which was an appropriate vehicle for an ongoing scheme. Performance of that fund was improving during the Independent Trustee’s trusteeship. A letter from the Manager dated 3 May 1995 states “…the investment performance has continued improving its trend.  Our Diversified Fund has produced a top quartile result over the quarter and year end to 31 March 1995, with the two year return being well placed in the second quartile of competitive league tables.”

69.3. With the Scheme winding-up, the equity exposure was reduced in order to more closely match the liabilities of the Scheme. In October 1995 as a matter of strategy, as opposed to seeking to improve performance, assets were switched to the Fixed Interest Fund.

69.4. The performance objective of the Fixed Interest Fund was to outperform the FTSE All Share Gilts Index by +0.5% over three rolling periods.  Between 1996 to 2001 it met its objective in 5 of the 6 years. Competitive performance was very good save for 2001 when the fund merged with another larger fund as part of structural changes of the Manager.

Announcements

Complaint 1.6 

70. My predecessor stated (paragraph 40 of the Determination) that the Independent Trustee had a duty to conserve the assets of the fund, avoid unnecessary expenditure and therefore thought it reasonable for correspondence  with members to be limited to when there was  something substantive to say. 

71. In September 1999 the Independent Trustee had written to Mr Petherbridge stating

“We regret not having…. written to members so far this year but this is because we had hoped to advise them of progress regarding the securing of GMPs back into the State Scheme and members’ benefit entitlements. We hope to be in a position to write to members shortly and regret the delay in doing so.”

Member announcements providing information were issued in December 2000, October 2002 and November 2003.

72. The Independent Trustee asserted that it was trying to progress matters in relation to the Scheme and kept announcements limited to when it had something substantive to say.  

Fees

Complaint 1.7 

73. The basis of the Independent Trustee’s fees were disclosed during the investigation concluding in the Determination. 

74. Subsequently, during the internal dispute resolution procedure (IDR) stage 1 response to the present complaint  (April 2001)  Mr Petherbridge was told that he could make a written application for the disclosure of the Independent Trustee’s fees in the last twelve months. 

75. The Independent Trustee asserts that it does not have any evidence of a request via OPAS at an early stage for the disclosure of their fees. Nor, following stage 1 IDR, was any application received from  Mr Petherbridge for the disclosure of their fees. 

CONCLUSIONS

Complaints 1.1, 1.3, 1.5 and 1.9

76. My predecessor directed that the Independent Trustee and Manager should co-operate so as to ensure that members are aware of their entitlements under the Scheme within six months of the Determination but for Mr Petherbridge no later than his Normal Retirement Age. 

77. The Independent Trustee was not expressly directed by my predecessor to communicate Mr Petherbridge’s GMP before securing it by way of an ARP nor give advance warning before it was secured by an ARP. 

78. There was no requirement for the Independent Trustee to give Mr Petherbridge a choice about securing his GMP benefit through an APR or the Scheme. Nor has any financial loss been caused as a result of Mr Petherbridge being denied that choice of options.

79. On 9 July 1998 (before Mr Petherbridge’s normal retirement date) Mr Petherbridge was made aware of his total benefits i.e. GMP plus excess benefits and was advised that payment of the excess would depend on the ultimate solvency level of the Scheme. 

80. His GMP entitlement notified by his retirement date was put into payment soon thereafter. 

81. However, it was discovered shortly thereafter that the figures for his excess benefit were inaccurate. The error appeared to be due to records inherited by the Manager and the Independent Trustee. 

82. Subsequently both the Independent Trustee and the Manager delayed in finalising Mr Petherbridge’s figures – this process taking just under two years to complete. Communication and action between the parties would have resolved the issue earlier. P60 slips and information were passed to the Manager in August 1998.  Communication next occurred in November 1999; after which  the matter was finalised in early 2000. The delays involved should be seen as maladministration.

83. Mr Petherbridge’s excess benefit entitlement under the rules was made known to him in June 2000 and he was advised that the amount payable was dependent on the solvency level of the Scheme and recovery of assets.  His actual excess benefit entitlement on the basis of assets in the Scheme was made known to him in November 2002.

84. Mr Petherbridge did not suffer financial injustice in consequence of the maladministration referred to paragraph 82 above. The substantial part of Mr Petherbridge’s pension comprised his GMP entitlement and was known to him at retirement (and paid shortly thereafter). The amount of excess benefit quoted (£141.41p.a in 1998 and £1290.09 p.a in 2000) and currently payable (£550.06pa) is modest.  No evidence has been shown persuading me that failure to be aware of the exact amount of such modest sums meant that the implications of assessing the significant undertaking of a house move could not be made. Furthermore, when Mr Petherbridge’s actual excess benefit was ready to be put into payment, arrears were payable to his Normal Retirement  Age. 

85. As for commuting his excess pension to facilitate the house sale/purchase, the Scheme was not in a position to pay excess benefits during the time immediately before the proposed transactions. Commutation of his GMP (assuming this were possible), would have only been available on grounds of triviality and so a significant sum would not have been available to him by that route.  Any commutation payable on retirement in July 1998 was after Mr Petherbridge had already experienced problems with the sale of his property.  Those problems did not arise because of doubt about using his fund.  

86. However, I conclude that some distress may have been incurred because Mr Petherbridge knew in 1998 that the excess figure may be incorrect (having been asked to provide copies of P60s) and was not advised of the correct figure until 2000.

87. In this regard I am directing that the Manager and Independent Trustee shall compensate Mr Petherbrige for his distress; such compensation being payable directly by each party. The indemnity and exculpatory provisions under Trustee Act 1925 are not on the facts available to the Independent Trustee.

88. Finally, as regards Mr Petherbridge’s assertion that the GMP calculation has not been subject to independent scrutiny, it is not clear whether Mr Petherbridge is seeking to contest the accuracy of the amount which is effectively agreed between the National Insurance Contributions Office (which is not subject to my jurisdiction) and the Independent Trustee.  It seems to me that in the first instance it is for Mr Petherbridge to challenge the figures if he so wishes.

Complaints 1.2 and 1.9 

89. Data problems seemingly not of the parties making continued to pose problems after the Determination for the Manager and the Independent Trustee but these were in the main resolved by 1999 whereafter GMP benefits were secured. I am not critical of the Independent Trustee’s initial decision not to pay benefits in two tranches (see paragraph 63.5).  In 2000 the Independent Trustee took steps to arrange for the excess benefits to be secured in so far as they could. Benefits were effectively secured in 2002.

90. However, it appears that some delay was incurred from October 2000 when closure figures were produced. This delay was caused by the Independent Trustee's failure to instruct the Manager until March 2001; and further delay was incurred when the Independent Trustee subsequently delayed in signing the discharge form (see paragraphs 30 to 35 above). Consequently buy-out costs were those in January 2002. 

91. The Independent Trustee asserted that it instructed the Manager on 31 July 2000.  I do not accept this.  In that letter the Independent Trustee is clear that upon receipt of the quotation it would then authorise disinvesments and payment of monies to the Manager to lock into the quotation. The Independent Trustee also asked me to take account of the fact that that it had other work regarding recovery of assets from the SASS and establishing the shortfall in the Scheme including that there was a Christmas break.  I appreciate that other work was necessary but this does not explain the delays.   

92. Accordingly, I have considered whether if buy-out costs had been locked in at an earlier date,  for example by March 2001, Mr Petherbridge's benefits would have been greater.

93. The Manager submitted it was extremely difficult to say what loss if any Mr  Petherbridge may have suffered and that it would involve a reworking of the solvency of the Scheme as a whole. It explained that the major influence on the result would be the buy-out rate which did not alter between March 2001 and January 2002 - further given the sensitive nature of the Scheme it would not have altered them. It stated that the assets were in the Fixed Interest Fund, the unit price increasing over the ten month period leading to the buy-out and so there was no significant  loss there. The Manager concluded that it was not aware of any reason why the benefits should be significantly better if they had been purchased earlier. 

94. Whilst I conclude that there was some avoidable delay, bearing in mind the Manager’s comments that injustice if any would not be significant and would involve a reworking of the solvency of the Scheme to establish the position, I make no directions on this aspect. Having regard to the Scheme as whole I do not consider it in the members’ interests that further delays are incurred in completing the winding-up of the Scheme.

95. The Determination required that the Independent Trustee take steps to recover the monies paid to the SSAS and that upon receipt of all sums  owing to the Scheme the actuary certify any shortfall. Bearing in mind the Appeal I appreciate that the Independent Trustee could not seek to enforce the Determination’s directions. 

96. Difficulties arising may have been resolved by an approach to the Court for directions.

97. Seemingly progress was initially slow. The ARPs relevant for the production of the deficit calculation were known by April 2000 but matters were not substantially progressed until October 2002. There was failure to communicate between Independent Trustee and Manager about the requirements of the Determination.  For example, calculations were carried out on an MFR basis without the Manager and Independent Trustee first agreeing the most appropriate basis; and notification to Messrs R, F and T did not identify the proportion for the deficit for each as required by the Determination (see paragraphs 43, 46 and 47). 

98. Maladministration in this regard appears attributable to both the Independent Trustee and the Manager. Some letters and calculations were unnecessary and therefore could have resulted in improper costs being incurred by the Scheme. 

99. However, the Manager stated that charges for April 1993 to April 2000 were recouped but that thereafter it undertook to the Independent Trustee not to make any further charges unless the funding of the Scheme improved substantially as a result of assets being recovered. The Independent Trustee stated that it ceased charging its fees to the Scheme in July 2000 to allow the Manager to determine the solvency and hence members’ entitlements based on the assets held with the Manager.  In the period from August 2000 to January 2002 the Independent Trustee submits that it incurred costs of £41,000 that have not been billed as they have been written off.  A capped reserve of £50,000 for all fees including legal fees was made in January 2002 which it considers may well not be sufficient but in any event no further fees will be taken. 

100. To conclude,  therefore,  both Respondents have incurred substantial costs  since 2000 which have not been paid for – clearly a benefit to the Scheme. Even if the  costs were to be paid by the Scheme at some point in the future, the Scheme has had the benefit of late payment. So I do not propose making any direction in this regard. 

101. Mr Petherbridge has complained that his (and his family’s) quality of life has suffered as a result of delays. Having regard to the delays above, the direction to which I have referred at paragraph 106 takes account of this. Mr Petherbridge considers that the amounts are derisory and insulting as he asserts he did not get the benefits he is entitled to. However, I consider that the amounts properly reflect the injustice arising from the maladministration I have found. 

Complaint 1.4

102. Mr Petherbridge complained that his transferred benefits suffered from a diminished value. The transferred benefits would have formed part of the overall fund. The evidence provided is such that the fund increased during the period from 1993 to 2002.  On the evidence  (see paragraphs 64, 65, 68 and 69), I am not satisfied that the assets have been poorly managed; nor am I critical of the Independent Trustee’s investment strategy

Complaint 1.6

103. Announcements were issued from time to time.  I do not find that the Independent Trustee’s conduct is such as to amount to maladministration causing injustice.

Complaint 1.7

104. From the evidence I have seen and taking account of the Independent Trustee’s submissions it appears that Mr Petherbridge has not, despite his assertion, made a request for the Independent Trustee’s charges. The OPAS correspondence passed to me does not contain such request. Without a request to the Independent Trustee there is no validity in the complaint. Mr Petherbridge subsequently asserted that OPAS said he had no right to this information and he is not to blame if his request was not recorded by them. Further Mr Petherbridge considers that it should be standard practice for this information to be furnished. I make no findings about OPAS who are not within my jurisdiction. It would be laudable for schemes to furnish such information as a course but it is not a requirement. In any event, in this case, my predecessor found that the Independent Trustee had a duty to conserve the assets and communicate when it had something substantive to say.

Complaint 1.8

105. The circumstances pertaining to the Scheme were investigated in the Determination. Mr Petherbridge has been informed by way of announcement and through this investigation, as to the basis of existing assets, of the scale of the deficit on his benefits, and what benefits he is entitled to. During the investigation Mr Petherbridge has also seen several Scheme actuarial funding reports. Mr Petherbridge has also been informed that the ultimate solvency of the fund is dependent on the recovery of monies from the SSAS and the shortfall of contributions by Messrs R, F and T.  There is no direction I can make which will lead to Mr Petherbridge having more information than is presently available.

DIRECTION
106. I direct that within twenty one days of the date of this Determination the Independent Trustee and Manager shall each pay £150.00 to Mr Petherbridge. 

DAVID LAVERICK

Pensions Ombudsman

29 September 2004
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