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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr DCM Beveridge

Scheme
:
The Principal Civil Service Pension Scheme (PCSPS)

Employer
:
The Scottish Executive (as successor to The Scottish Office) (SE)

THE COMPLAINT (dated 6 August 2001)

1. Mr Beveridge has complained of injustice as a consequence of maladministration on the part of the Scottish Executive in that;

1.1. They have refused to award an enhancement to his pension under Rule 3.10d,

1.2. They propose to take into account damages awarded in respect of his injuries in assessing his injury allowance at age 60, and

1.3. They misled him and his solicitors as to the operation of Rule 11.19.

PCSPS Rules

2. Rule 3.10d provides,

“This rule applies to a civil servant whose resignation is, in the opinion of his employing department, desirable for management reasons and who:

(i) (a) 
is in service on or after 17 February 1992, and

(b) 
has two or more years’ qualifying service, and

(c) 
is under the retiring age, and

(d) 
decides to leave pensionable service, and

(e) 
has not been awarded enhancement of reckonable service under rule 3.24a(ii) [Re-employment – retirement on lower grade].

(ii) If a civil servant to whom this rule applies resigns, his reckonable service (including added years of pension credited under rule 7.11) may be enhanced, subject to rules 2.3, 3.35d, 3.35e and 6.33a, if the employing department considers it appropriate, by a percentage calculated, as follows:…”

3. Section 11 of the PCSPS Rules covers ‘Injury benefits’.  Rule 11.6 provides,

“Subject to the provisions of this section, any person to whom this part of this section applies whose earning capacity is impaired because of injury and:

(i) whose service is ended otherwise than at his own request…

(ii) whose service is ended at his own request or who is discharged for disciplinary reasons, may be eligible on reaching retiring age for an annual allowance and lump sum according to the demonstrated impairment of his earning capacity, the length of his service and his pensionable pay at the date of his resignation or discharge;

(iii) who is receiving sick pay…

(iv) who has not retired but because of his injury is employed in a lower grade…

(v) who had retired because of injury…”

4. Rule 11.19 provided,

“Damages

11.19 (i)
Where the Minister for the Civil Service is satisfied that damages have been or will be recovered by any person in respect of an injury for which benefits may be paid under this section, or damages in respect of the death of a person to whom this section applies, the Minister for the Civil Service will in such manner and to such extent as he thinks fit take those damages into account against any benefit which might otherwise be payable under this section and will withhold or reduce the allowance and the lump sum payable under this section accordingly.


(ii)
(a)
Before 6 April 1978…

(b) From 6 April 1978 damages will, for the purpose of this rule, include payment received by a person to whom this section applies as a result of a claim in respect of an injury for which benefits may be paid under this section, or received by the estate or dependants of such a person as a result of a claim in respect of his death, whether or not payment is made in pursuance of a judgment or order of a court of any jurisdiction or by way of settlement or compromise of the claim and whether or not proceedings are instituted to enforce the claim.

(iii) Where compensation is paid

(a) under a Criminal Injuries Compensation Scheme in the United Kingdom, or

(b) under a scheme of injury compensation provided under local legislation…

the person to whom or for whose benefit the compensation is paid shall be deemed to recover damages and the compensation paid shall be deemed to be the damages recovered.”

5. Rule 11.19 was amended in March 1998 as follows,

“In (i) delete the words “in such manner and to such extent as he thinks fit”.”

The Superannuation Act 1972

6. Section 3 of the Superannuation Act 1972 provides,

“Recovery in certain circumstances of payments by way of injury allowances

(1) The following provisions of this section shall have effect where a scheme under section 1 of this Act provides for the payment of a pension, allowance or gratuity to or in respect of a person who is incapacitated or dies as a result of an injury sustained or disease contracted in circumstances prescribed by the scheme, and a pension, allowance or gratuity is paid in accordance with the scheme to or in respect of a person in consequence of an injury or disease so sustained or contracted or of a death resulting from such injury or disease.

(2) If the scheme requires the Minister to take into account, as against any sums otherwise payable under the scheme, any damages which are recovered or recoverable by or on behalf of the recipient of the pension, allowance or gratuity granted in consequence of the injury, disease or death, being damages in respect of that injury, disease or death, and the Minister makes any payments without taking such damages into account, then if and when the Minister is satisfied that there are any damages to be taken into account, he shall have the right to recover from the recipient-

(a) where the amount of the payments made by the Minister is less than the net amount of the damages, the amount of those payments;

(b) where the amount of those payments is not less than the net amount of the damages, such part of those payments as is equal to the net amount of the damages.

(3) So far as any amount recoverable under this section represents a payment made by the Minister from which income tax has been deducted before payment, the proper allowance shall be made in respect of the amount so deducted, and in this section “the net amount of the damages” means the amount of the damages after deducting any tax payable in the United Kingdom or elsewhere to which the damages are subject.

(4) No proceedings shall be brought to recover any amount under this section-

(a) after the death of the recipient of the payments; or

(b) after the expiration of two years from the date on which the amount of the damages taken into account in arriving at the amount so recoverable is finally determined (whether court proceedings or in arbitration proceedings or by agreement between the parties) or from the date on which the final determination of that amount first came to the knowledge of the Minister, whichever date is the later.

(5) A certificate issued by the Minister and stating the date on which the final determination of any amount of damages first came to his knowledge shall be admissible in any proceedings as sufficient evidence of that date.

(6) The provisions of this section are without prejudice to any right of the Minister under any such scheme to take damages into account by withholding or reducing any further sums otherwise payable to the recipient of the pension, allowance or gratuity.”

The PCSPS Manual

7. The Pensions Manual is produced by Civil Service Pensions to provide guidance on administering the PCSPS in accordance with the scheme rules.  Section 4.3 of the Manual covers ‘Added years granted on resignation’ and says,

“Authority to offer enhanced benefits on resignation

4.3.1
Employing departments have discretion to offer enhanced preserved pension benefits or enhanced pension transfer terms in certain circumstances.

4.3.2 The employing department must meet the cost of the enhancement.

4.3.3 The enhancement may be offered when a member’s resignation from the Civil Service is, in the opinion of the employing department, desirable for management reasons.

4.3.4 The terms are intended for use only when there is a clear advantage to the employing department in a member voluntarily resigning.

Example
A resignation would help resolve management or structural problems (such as imbalances or promotion blockages).

Compulsory or flexible early retirement or severance terms are not appropriate or cost-justified.

Use of the enhancement arrangements is cost-effective…

4.3.5 The eligibility conditions set out below must be met.

NOTE This facility was not available to members who left the PCSPS before 17 February 1992.

4.3.6 Employing departments may offer the terms in this chapter to members who:

· are under the retiring age;

· have 2 or more years’ qualifying service;

· have not already received enhancement under the improved terms on moving to a lower substantive grade (10.2); and

· decide to leave the Civil Service voluntarily.

4.3.7 Enhanced benefits may be given:

· When calculating preserved benefits in the PCSPS; or

· When calculating a transfer value under the non-Club arrangements.”

8. Section 5 of the Pensions Manual covers ‘Injury benefit’.  Paragraph 5.8.6 says,

“Some claims are, however, settled on an inclusive (or global) basis when a separate figure for loss of future earnings cannot be identified.  The established practice in these circumstances is to allow two thirds of the overall damages for loss of earnings, covering both the actual loss of earnings (special damages) and loss of future earnings (general damages).”

9. Paragraph 5.8.7 says,

“Under the PCSPS injury benefit arrangements, payment from certain other sources which provide compensation for the same losses must be taken into account when calculating the injury benefit award.  This may lead to the injury award being reduced or in some cases, extinguished.

NOTE This is to prevent the payment of benefits from public funds to compensate for the loss earnings or support where such compensation is paid from other sources."

Background

10. Mr Beveridge joined the Scottish Office on 22 August 1966.  He resigned from his post as Chief Information Office on 30 November 1992.  Prior to his resignation, Mr Beveridge had been heavily involved in dealing with the Lockerbie Disaster of 1988 and received an OBE for his work.  At the time of his resignation Mr Beveridge was awarded deferred benefits.  Mr Beveridge was then employed by Scottish Nuclear Fuels for nine months from December 1992 until his employment there was terminated because of his health.

11. In 1995 Mr Beveridge applied for the early payment of his deferred benefits on the grounds of ill health.  His application was successful and his benefits came into payment in June 1995.  At the same time Mr Beveridge applied for an injury allowance under Section 11 of the PCSPS and made a claim for damages against the Secretary of State for Scotland on the grounds that his ill health was a result of his involvement in the Lockerbie Disaster.

12. In March 1995 Mr Beveridge wrote to the Scottish Office stating that, prior to his resignation, he had been offered early retirement by the then Director of the Scottish Office Information Directorate (SOID).  The Scottish Office responded by stating that no formal offer had been made and that Mr Beveridge had been given estimated figures as ‘food for thought’.  Mr Beveridge disputed this and submitted a claim for payment.  The Scottish Office response was that this would be inappropriate because he had resigned to take up an appointment elsewhere.

13. On 30 July 1996 the Scottish Office wrote to Mr Beveridge’s solicitors, Drummond Miller W.S.,

“…Mr Beveridge has applied for benefits in terms of the scheme, but I understand that no award has as yet been made.  If these are awarded, they would be treated in the same way as Mr… and would be repayable if damages included in an element covering loss of earnings.  Thereafter his position likewise would have to be re-assessed.

…As far as I am aware the DSS would be seeking to recover the total amount paid in terms of the certificate, unless you are able to argue that the benefits paid are totally unrelated to the subject matter of the claim, which in these instances would not appear to be so.”

14. According to Civil Service Pensions (CSP), Mr Beveridge’s solicitors wrote to the Scottish Office on 5 November 1996 and said they had been instructed by Mr Beveridge to accept £125,000 plus expenses and an assurance that the Minister for the Civil Service would waive the right to take account of the damages in respect of his injury allowance.  According to CSP, the Scottish Office asked them if this waiver was possible and said that they thought section 3 of the Superannuation Act 1972 (see paragraph 6) appeared to give such discretion.  CSP say that they responded on 21 November 1996 and confirmed that recovery action would be taken in all cases and there was no likelihood that a direction would be made otherwise for Mr Beveridge.

15. On 26 February 1997 the Ministry of Defence (MoD) wrote to Mr Beveridge confirming that it had been agreed that he met the qualifying conditions for an injury benefit.  Mr Beveridge was told that, because he had resigned from his employment with the Scottish Office, his case fell under rule 11.6(ii) (see paragraph 3).  The MoD explained that his injury benefit would be paid in accordance with the demonstrated impairment of earning capacity at the retiring age (60).  The MoD also said,

“In calculating the award the value of any common law damages awarded to you in respect of loss of earnings will be taken into account.  This action is necessary to prevent dual compensation as awards under Section 11 of the PCSPS are designed to compensate for loss of earnings only.”

16. On 7 March 1997 the Scottish Office wrote to Drummond Miller W.S.,

“I would advise that out of any damages recovered by Mr…, Treasury will seek to recover all or part of the conditional payments made under Section 11 of the Scheme.

As far as Mr Beveridge is concerned, he has not as yet received any benefits, but in the event that he is entitled to any such benefits, the same provisions will apply and Treasury will seek recovery of those conditional payments.

The offers are intended to take account of this position.”

17. On 12 March 1997 the MoD wrote to Mr Beveridge in response to an enquiry from him regarding the payment of his injury allowance.  They said that there was no provision in the PCSPS Rules for an injury benefit to be brought into payment early in the same way as his deferred benefits had been.  The MoD also explained that Mr Beveridge was not eligible to be considered for injury benefits under Rule 11.6(iii) because he did not suffer a loss of earnings whilst still employed at the Scottish Office.

18. The Scottish Office wrote to Drummond Miller W.S.  on 27 March 1997 confirming that Mr Beveridge’s injury allowance would be calculated on his 60th birthday.  They also said,

“I am advised that what will be recovered are payments made under the conditional injury benefit award if the beneficiary recovers damages including any element for loss of earnings.  In general, a beneficiary will require (sic) to repay either the amount of the damages representing the loss of earnings or the amount paid under the conditional injury benefit award, that is the lump sum and annual allowance, which ever is the lesser.  The amount to be recovered is not capped by the lump sum payment that was made.”

19. According to CSP, Mr Beveridge’s solicitors wrote to the Scottish Office on 7 May 1997 complaining that no-one seemed able to tell them how much would be recouped in respect of the damages.  CSP say that the solicitors also complained that the Scottish Office had used terms in their letters which indicated that the reclamation was not mandatory and that the terminology was confusing.  The Scottish Office responded on 30 July 1997,

“…I apologise that my letter of 3 July 1997 did not make it sufficiently clear that the Treasury will seek to recover monies which have already been paid to your client under the principal Civil Service Pension Scheme.  We did discuss the matter by telephone in April of this year when I advised that he would be required either to repay the amount that he had received if that was less than the element in the agreed amount of compensation for the loss of future earnings or else that element for loss of future earnings.

I have been advised that if agreement on settlement is reached, his award would be suspended and the Treasury would then go to him direct to advise of the amount which is being claimed back.

Where it is agreed by both parties that a settlement is global, there is a deemed one third to two third split with the greater split being the amount in respect of loss of earnings.

In the circumstances of your client’s particular case it is likely that the amount which he has received already is the amount which will have to be repaid.

I have not been able to advise you of the exact amount which the Treasury will seek to recover because I have been advised that it is actuarial calculation which is done at the time that settlement terms are agreed and on the basis of the amount then agreed.  During our discussion, I advised that our pension section would be happy to discuss the operation of the scheme in more detail with you should you wish.”

20. On 9 January 1998 the MoD wrote to Mr Beveridge,

“I have been advised that your common law damages claim has been settled for a total sum of £147,000 and that this was a global figure and was not split into separate heads of claim.  It is Cabinet Office (OPS) practice in these circumstances to deem that the claim has been settled on the basis of a one third/two third split, the larger amount representing loss of earnings (ie £98,000).

As advised in our letter of 26 February 1997, any common law damages awarded to you in respect of loss of earnings have to be taken into account in the calculation of the injury benefit award paid under Section 11 of the Principal Civil Service Pension Scheme.  This action is necessary to prevent dual compensation as awards under Section 11 are designed to compensate for loss of earnings only.

In the calculation of your award at age 60 the amount representing loss of earnings (ie £98,000) will be offset first against the lump sum due which will be withheld, if it is less than the recoverable damages.  The amount equal to the difference between the lump sum and the damages will then be annuitized by the Government Actuaries Department.  The resulting annuity value will be taken into account in the calculation of any annual allowance due.  If the annuity value of the damages together with the annual value of your PCSPS pension and Social Security benefits (ie Incapacity Benefit and Industrial Injuries Disablement Benefit) exceed your guaranteed minimum income, no allowance will be paid.

As previously notified an injury benefit award will be calculated when you reach age 60 and you will be notified accordingly of the amount (if any) due.”

21. Mr Beveridge brought a complaint regarding the reduction of his injury allowance under the PCSPS Internal Dispute Resolution (IDR) procedure.  The stage two determination was issued on 10 November 1998.  The conclusion drawn by Civil Service Pensions (CSP) was that Mr Beveridge was eligible to be considered under Rule 11.6(ii) and, in accordance with that rule, the calculation of his injury allowance could not take place until his 60th birthday.  CSP also concluded that that Mr Beveridge and his representatives had not been led to believe that the operation of Rule 11.19 was discretionary.

22. Mr Beveridge then approached OPAS who wrote to CSP regarding both the enhancement of his pension and the operation of Rule 11.19.  CSP responded by explaining that Rule 3.10d (see paragraph 2) did not apply to Mr Beveridge because he had not resigned for management reasons but to take up other employment.  CSP also explained that recovery under Rule 11.19 was applied strictly to avoid dual compensation from public funds for the same injury.  They went on to say that, as with all discretionary powers, each case had to be considered on its own merits and if a beneficiary could show that their circumstances were exceptional then CSP would consider a waiver.  CSP said that they did not consider that Mr Beveridge’s circumstances were exceptional.

23. In response to a further enquiry from OPAS, CSP said,

“What constitutes exceptional circumstances is not defined within the scheme rules.  Quite simply, that which is exceptional in one case may be less significant in another.  As Mrs Stevens has explained, injury awards are normally reduced to take account of damages as a matter of policy and this policy is strictly applied.  If a case was presented with exceptional circumstances it would be considered on its own merit.  To my knowledge, there have been no such cases and consequently no precedents have been set.  This is not to say that no case will ever be considered to have exceptional circumstances.  They could conceivably involve those where severe financial hardship would be caused if recovery was pursued, or perhaps if the person had a very short life expectancy as a result of ill health.  But exceptional circumstances are not predefined so as to avoid fettering the discretion to waive recovery.  To do so would prevent recovery being waived in any other circumstances.”

24. CSP also told OPAS that they had made enquiries with the Scottish Executive regarding enhancements granted to people who left their employment at the same time as Mr Beveridge.  According to CSP, the Scottish Executive had refuted the suggestion that any enhancements had been granted under Rule 3.10d and had said that those members who had received enhancements had qualified under other PCSPS provisions.  CSP also said that the Scottish Executive had given the view that Mr Beveridge had not been given any reason to believe that his resignation was desirable for management reasons.  For this reason CSP concurred with the Scottish Executive’s opinion that an enhancement under Rule 3.10d was not appropriate.

25. On 16 April 2002 the Department for Work and Pensions (DWP) wrote to Mr Beveridge confirming that consideration had been given to awarding him an injury allowance from his 60th birthday.  They also confirmed that £98,000 of his £147,000 award from damages would be taken into consideration for loss of earnings.  The injury benefit lump sum of £13,743.12 would be withheld and the balance of £84,256.88 had been annuitized as an pension of £6,374.79.  This annuity amount is deducted from the guaranteed minimum income, along with Mr Beveridge’s PCSPS pension and state benefits, to give an annual allowance of £172.14.

26. Mr Beveridge’s solicitors, Balfour & Manson, state,

“It is central to Mr Beveridge’s complaint that there are exceptional circumstances related to Mr Beveridge’s reduced life expectancy and, generally, very poor state of health which would justify the waiver or, at least, the reduction of recovery of payments made to Mr Beveridge by way of injury allowances under the PCSPS.”

27. Balfour & Manson referred to the fact that Mr Beveridge had suffered from major bowel problems, three heart attacks and Multiple Sclerosis, which is now well advanced.  They referred to medical reports which had been prepared at the request of the Scottish Office in 1995 and 1997.  The first of these reports was prepared by a clinical psychologist with regard to Mr Beveridge’s mental health.  The second report was prepared by a consultant neurologist.  He concluded,

“I am not qualified to comment on either the surgical aspects of Mr Beveridge’s condition or the post-traumatic stress disorder.  He does appear to me to have features consistent with a diagnosis of Multiple Sclerosis which may have started as early as 1969 but has definitely troubled him since 1992.  The onset of the symptoms of Multiple Sclerosis in 1992 would appear to have coincided very closely with the onset of symptoms of post-traumatic stress disorder.  It is therefore possible that the Multiple Sclerosis may have contributed to the severity of the post-traumatic stress disorder, but this requires further psychiatric comment.  The Multiple Sclerosis is not due to his exposure to the Lockerbie air disaster.”

28. Following an enquiry from my office, CSP expressed their sympathy for Mr Beveridge’s circumstances, but responded,

“…Their argument is in effect that we should exceptionally waive or reduce the offset properly applied under section 11 of the PCSPS to Mr Beveridge’s damages because of his later health problems which are unconnected with his qualifying injury.  As you will know section 11 benefit is compensation for impairment of earnings capacity payable in respect of a qualifying injury.  It is not a payment for reduced life expectancy or general poor health.

You asked what consideration we gave to the request to that the offset be waived.  The evidence that we looked at related solely to his post traumatic stress disorder, which is the cause of Mr Beveridge’s qualifying injury.  As we have previously explained, the underlying principle in recovering damages is that the person should not receive first injury benefit and then damages from the public purse for the same injury, other than in exceptional circumstances.  Again, as we have mentioned in previous correspondence, the nature of injury benefit is that the beneficiary has suffered some misfortune, which may have had a very serious effect on their life.  Mr Beveridge is not the first to suffer from further, unrelated health difficulties.  While the details of his case are indeed distressing, the grounds put forward by Balfour & Manson are not in any way exceptional.  They would apply to any beneficiary whose injury benefit is offset against their damages and who subsequently develops serious health problems unconnected with the qualifying injury.

From the information that Balfour & Manson have supplied, Mr Beveridge’s main problems at the moment stem from his heart and bowel conditions and his multiple sclerosis.  No recovery has been made with respect to Mr Beveridge’s heart and bowel problems or multiple sclerosis just as no injury benefit was paid for them.  They are not qualifying injuries.  To waive recovery of the offset would have the same effect as awarding Mr Beveridge injury benefit for injuries that could not qualify.  This would then provide payment for something beyond the intention of the statutory scheme rules.”

29. CSP has also submitted that in most cases the injury benefit is recovered at the same time as damages are awarded so that there is no possibility of taking account of any health problems which arise subsequently.  They go on to argue that it would be blatantly discriminatory to distinguish between those for whom instant recovery is made and those considered later.

CONCLUSIONS

Enhancement of Service under Rule 3.10d

30. Rule 3.10d applies to a member whose resignation is, in the opinion of the employing department, desirable for management reasons.  There is no exclusion for members who go on to employment elsewhere.  Mr Beveridge has claimed that he was offered early retirement shortly before his resignation.  The Scottish Executive accept that figures were provided but disagree that a formal offer had been made.  In any event, this option was not pursued further prior to Mr Beveridge’s resignation.  The Scottish Executive do not accept Mr Beveridge’s claim that his resignation was desirable for management reasons.

31. The Pensions Manual does not form part of the PCSPS Rules but can be helpful in indicating how the Scheme is normally administered, including the exercise of discretions.  The Manual refers to enhancement being offered where the member’s resignation is considered desirable.  Examples are given for circumstances when this might occur, including the resolution of management or structural problems and when early retirement is not an appropriate option.  I do not see these examples as exclusive.  They do, however, indicate the likely approach which would have been taken if Mr Beveridge’s resignation had been considered desirable for management reasons.

32. Before I could accept Mr Beveridge’s claim that he resigned/retired at the behest of management I would expect to see evidence of a much more proactive approach from the employing department.  In my opinion, Mr Beveridge has been unable to substantiate his claim that his resignation was considered desirable for management reasons.  I am not therefore persuaded that he falls to be considered under Rule 3.10d.

33. In any event, Rule 3.10d provides that, in such circumstances, a member’s service may be enhanced.  In other words, there is no obligation on the employing authority to agree to enhancing the member’s service even if they agree that his resignation is desirable.  The Pensions Manual indicates that they will only do so where there is a clear advantage to the employing department and that use of the enhancement is cost-effective.  The Scottish Executive have stated that there were no cases of Rule 3.10d enhancement at the time of Mr Beveridge’s resignation and that those members who received enhancements qualified under other Rules.

34. I find that there was no maladministration on the part of the Scottish Executive in not agreeing to enhance Mr Beveridge’s service under Rule 3.10d.  I do not uphold this part of his complaint.

Reduction of Injury Allowance

35. Rule 11.19 is clear that the Minister will take damages received into account against any payments under Section 11 of the PCSPS Rules.  Such discretion as there is lies in deciding how much account is to be taken.  I note that this was spelt out more clearly prior to the deletion of words in March 1998 but I do not regard the amendment as altering the substantive position.  The Minister both before and after the amendment had to take account of the payments.

36. I have considered Section 3 of the Superannuation Act 1972.  Part (6) of Section 3 specifically provides that the provisions of section 3 are without prejudice to any right of the Minister under the PCSPS to take damages into account by withholding or reducing any further sums otherwise payable to the recipient of the pension, allowance or gratuity.

37. With regard to the exercise of the discretion to waive or reduce the amount of damages so recovered, it is not surprising that the ‘exceptional circumstances’ referred to by CSP are not defined in the Rules.  If the form of exception could be foreseen, the Rules might have been drafted to make specific provision for that form.  As it is the Rules are intended to cover circumstances which have not been envisaged and are therefore exceptional.  CSP have, however, indicated that their consideration has been limited to circumstances relating to Mr Beveridge’s qualifying injury.  That is not the right approach.  In deciding whether to exercise discretion, account should be taken of health problems which has arisen subsequent to that qualifying injury.  The circumstances to consider are those which exist at the time when consideration is being given to exercising the discretion.  The failure to consider Mr Beveridge’s case on its own merits is maladministration.  The lost possibility of a more generous decision being taken is an injustice to Mr Beveridge.  It is not for me to substitute my discretion for that of the Minister.  I am remitting the matter back to the Minister for a further decision to be taken.  

38. I have noted the submission from CSP that to take account of subsequent circumstances is in effect to discriminate unfairly against those people for whom the decision is taken contemporaneously with the award of damages.  I can see the force of that argument and accept that it may be a factor for the Minister to take into account.  The previous correspondence suggests however that, despite telling OPAS that each case is to be considered on its own merits and that a waiver could be considered if circumstances were exceptional, when faced with an exception to the usual circumstances CSP deliberately chose not to look at all relevant factors but instead applied a pre-conceived policy.

39. The Rules are not specific is in dealing with global settlements, where loss of earnings is not separately identified.  However, there is an established policy, which does not appear unreasonable to me and which was notified to Mr Beveridge’s solicitors in advance of the settlement.  Provided the discretion referred to in the previous paragraphs has been properly exercised, I do not find that it is maladministration on the part of the Scottish Executive to operate the recovery in the way set out in DWP’s letter of 16 April 2002.

Whether Mr Beveridge and his representatives were misled

40. I have considered the letters written by the Scottish Office to Mr Beveridge’s solicitors during the period of negotiation for damages.  Whilst some of the letters may not have been written in the plainest English, there was sufficient information to make clear to Mr Beveridge’s solicitors that recovery would be sought and the manner in which it would take effect.  I accept that Mr Beveridge was not supplied with definite figures regarding the operation of the recovery for damages.  However, it was explained to him that this was an actuarial calculation which had to be undertaken at the time his allowance became payable.

41. Nevertheless, I find that there has been maladministration on the part of the Scottish Executive in the manner in which the operation of recovery for damages was explained.

42. Mr Beveridge’s complaint is upheld in part and the matter is remitted for a further decision.

DIRECTIONS

43. The Minister shall, within three months of the date of this determination, reconsider whether to exercise the discretion provided by Rule 11.19(i), taking account of all relevant circumstances, including Mr Beveridge’s current state of health.  The Minister shall ensure that no officer who has hitherto been involved in deciding not to exercise discretion in Mr Beveridge’s case shall take part in the further reconsideration.  The Minister shall then issue a new decision.
DAVID LAVERICK

Pensions Ombudsman

7 October 2002
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