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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs Moran

Scheme
:
Teachers' Pension Scheme (the Scheme)

Respondent
:
Birmingham City Council (the Employer)

THE COMPLAINT (29 October 2001)

1. Mrs Moran alleges maladministration on the part of the Employer in that it failed to provide Teachers’ Pensions Agency (the Administrator) with accurate service and remuneration details at the time of her retirement.  As a consequence Mrs Moran claims to have suffered injustice, including financial loss, distress and disappointment.

 RELEVANT REGULATIONS

Teachers’ Pensions Regulations 1997 (SI 1997 No 3001)

Regulation H3 (1) The employer of a person in pensionable employment is to record for each financial year-

(a) the rate of the person’s salary

(b) the amount of his contributable salary

(c) where during the financial year the person has spent one or more periods in part-time pensionable employment, the amount which his contributable salary would have been if the employment had been full time throughout the year

(d) any money value forming part of his contributable salary by virtue of regulation C1 (1)(d) (accommodation and related services)

(e) the contribution deducted under regulation C18(1)

(f) the period during which he was in pensionable employment, and

(g) the dates of any absence on sick leave or maternity leave, and the amount of salary paid during it.

Regulation H3(2) Employers are within such reasonable time as he may require, to make to the Secretary of State such reports and returns, and to give him such information about persons to whom this paragraph applies.

Regulation E(4) (1) Subject to Regulation E33(2) (application for payment), a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

(2) In Case A the person

(a) has attained the age of 60

(b) has ceased to be in pensionable employment, and

(c) is not within Case B or D

(3) In Case B the person

(a) has attained the age of 60

(b) has ceased after the 31 March 1972 and after attaining that age to be in pensionable employment, but would have ceased to be in such employment before attaining that age had not the employment continued beyond the attainment of that age due to a period of paid sick leave, and

(c) has become incapacitated before attaining that age

(4) In Case C the person 

(a) has not attained the age of 60

(b) has ceased after 31 March 1972 and before attaining the age of 60 to be in pensionable employment.

(c)  is incapacitated and became so before attaining the age of 60, and

(d) in not within Case D,

and in any cases where the pensionable employment ceased on or after 1 April 1997 the Secretary of State has notified the person in writing that he has not exercised, or is not considering the exercise of, his powers under regulation 10(2) or (10) of the Education (Teachers) Regulations 1993 to direct on grounds of that person’s misconduct that he be not appointed to or employed in relevant employment as defined in regulation 7 of those Regulations.

Regulation E33  (1) Benefits under this Part are payable by the Secretary of State.

No benefit is to be paid unless a written application for payment has been made and paragraph (3), if applicable, has been complied with

(2) If the Secretary of State notifies him in writing that he so requires, the applicant is to provide any relevant information specified by the Secretary of State that is in his possession or that he can reasonably be expected to obtain.

(3) Subject to paragraphs (6) to (9), a benefit that does not consist of a single payment is to be paid monthly-

(a) in the case of a family benefit, on the 28th of the month

(b) in any other case, on the day before the birth date of the person entitled to payment,

and the first payment under this paragraph is to be made on the first date referred to in sub-paragraph (a) or (b) which falls at least one month after the person’s entitlement to benefit took effect.

MATERIAL FACTS

2. Mrs Moran was originally appointed to a full time teaching post with the Employer on 1 September 1974, which employment continued until 31 August 1979.  She returned in January 1983 as a supply teacher and had various periods of supply teaching between that date and 13 October 1998.  These periods of supply teaching were pensionable with effect from 1 June 1982, as Mrs Moran had elected for them to be so.  Mrs Moran also held full time teaching posts with the employer between 15 April and 31 August 1985, 1 January and 17 April 1988 and 1 January 1999 and 31 August 2000.  

3. The Scheme is a contracted-out, salary related scheme and is governed by the Regulations.  

4. Mrs Moran’s complaint centres on her allegation that the Employer has not provided the Administrator with accurate service details.  She claims that she has, since 1993 made numerous enquiries with the employer in an attempt to ensure that correct details were held with the Administrator so that her retirement benefits, which would come into payment on her attaining age 60, on 21 June 2001 would be paid on time and would be correct.  

5. In its formal response dated 21 December 2001, the Employer has confirmed that it had a statutory responsibility to provide the Administrator with an annual return indicating service data.  It admitted that in Mrs Moran’s case, service details had been missed and not provided to the Administrator as required but says that information about the following missing periods of service were provided by 22 December 2000.

· full time post which ceased on 31 August 1979

· service undertaken in 1988/89, 1990/91 and 1991/92 financial years 

· relief work during 1997/98 

· further service between 1 April 1987 and 31 December 1998 

· final full time teaching work between 1 January 1999 and 31 August 2000 

6. The Employer also confirmed that further errors were recognised as a result of enquiries made by OPAS on Mrs Moran’s behalf in May 2001.  Service undertaken in March and April 1994 and June 1996 had also not been recorded correctly.  The Employer said that that correct details were passed over to the Administrator by 1 July 2001.   

7. The Employer has acknowledged its concern over the way the case had been handled.  In its letter of 4 October 2001 to Mrs Moran it had apologised for the distress caused and it wrote again on 19 November 2001 at which time further missing periods of service had been uncovered and passed over to the Administrator.  

8. In its formal response to me dated 21 December 2001, the Employer has also responded to the allegation that it was because of these errors that Mrs Moran’s retirement benefits were paid late.  It denies responsibility for the delay and blames Mrs Moran, saying that she did not contact the Administrator about her retirement until June 2001.  Furthermore, it says, the claim form, 14A, issued on 8 June 2001 was not returned by Mrs Moran until 4 July 2001.  Mrs Moran has argued that she returned the claim form by ‘return of post’ to the Employer and that it was the Employer who delayed processing it, not sending it on to the Administrator until 24 July 2001.  The Employer has referred me to a retirement date of 31 August 2001, although Mrs Moran had left pensionable service on 31 August 2000, reaching her 60th birthday, her entitlement date, on 21 June 2001.  

9. The employer, in this letter also provided the following information on the claim process:

“The scheme administrators cannot pay pension benefits unless a written application has been made (Regulation E33 of the principal regulations).  To this end, claim form 14A ‘Application for Teacher’s Age Retirement Benefits’ should be completed if the applicant is a serving teacher or left teaching less than three years before the payable date (enclosure 4).  The scheme administrators ask that applicants should allow a minimum of 25 working days and at least 60 working days and at least 60 working days for the processing of benefits if an application is made between 1 June and 31 August.  Any delay in submitting an application may result in the late payment of benefits.

10. Mrs Moran has commented that she still does not know if her pension is correct having received a slight increase for the month of February but with no explanation.

CONCLUSION

11. The Employer is not disputing that it has made errors with the recording of service with the Administrator as alleged by the complainant.  It is clear from the information provided that the employer failed to record service details accurately.  In some instances some periods of service were missing completely and in others not recorded correctly.  There is no doubt therefore that there was maladministration on the part of the employer.

12. Mrs Moran claims that her retirement benefits were paid late because of this failure.  The Employer contests this and has stated that the delay in payment was due to Mrs Moran’s failure to make a claim in time.  It has stated that Mrs Moran did not contact the Administrator until June 2001, only allowing a claim form 14A to be issued on 8 June 2001.  In addition, the Employer has said that Mrs Moran did not return the claim form promptly, it was not completed and returned until 4 July 2001.

13.  The Regulations state that the first payment should be made within one month after the entitlement date.  The entitlement date in this case was 21 June 2001 and payment should therefore have been made by 20 July 2001.  

14. The Employer has said that the Administrator makes it clear to claimants that they should allow between 25 and 60 days for benefits to be processed during the summer months of June, July and August.  I have not seen any evidence of this having been communicated to Mrs Moran. 

15. The Employer has also implied that Mrs Moran failed to return the claim form promptly.  At the end of May Mrs Moran was still trying to get the correct service data passed over to the Administrator.  She had submitted a complaint to OPAS who took up her enquiry on 25 May 2001.  It was as a result of this enquiry that the Employer was able to recognise further missing service, the correct details of which were not passed over to the Administrator until 1 July 2001.

16. It cannot be said that the Employer was not aware of the impending retirement, given the circumstances surrounding this case.  Had the Employer held correct data and forwarded it to the Administrator as required, Mrs Moran would not have been wasting time and energy resorting to OPAS and chasing the employer at the time of her retirement.  I believe that Mrs Moran was not confident enough to submit her claim form immediately after it was issued and I am convinced that the delay in the payment of her benefits was due to the maladministration on the part of the employer.  

17. Having found maladministration I have to consider whether as a result of maladministration Mrs Moran suffered financial loss and/or other non financial consequences such as distress, disappointment or inconvenience.

18. Mrs Moran has demonstrated how much time and effort she has put into ensuring that the correct service data was passed over to the Administrator.  The employer, too, recognises and has apologised for the distress and inconvenience that this has caused.  I make a direction below regarding this matter.

19. Mrs Moran has also claimed that her benefits were paid late because of this maladministration and as a consequence had to resort to using savings to pay debts she expected to be able to pay with her lump sum at retirement date.  I agree on this point, that Mrs Moran has suffered financial loss and make a direction regarding this matter, below.

DIRECTION

20. I direct that the Employer arranges for a full calculation of Mrs Moran’s retirement benefits to be provided to her, within the next 28 days, detailing the service and remuneration upon which those benefits are based.  In addition the Employer should arrange for interest to be paid representing the loss incurred during any period of delay calculated on a daily basis for the period between the due date for payment and the actual date of payment at the base rate for the time being quoted by the reference banks.

21. I also direct the Employer to pay Mrs Moran within the next 28 days the sum of £250 as compensation for distress and disappointment suffered.
DAVID LAVERICK

Pensions Ombudsman

27 May 2002
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