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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Dr BB Haldar

Scheme
:
NHS Injury Benefits Scheme

Administrator
:
NHS Pensions Agency (the Pensions Agency)

THE COMPLAINT (dated 31 October 2001)

1. Dr Haldar has complained of injustice as a consequence of maladministration on the part of the Pensions Agency as follows;

1.1. They refused to award him an injury allowance under the National Health Service (Injury Benefits) Regulations 1995,

1.2. It took nearly two months for the Pensions Agency to send him an application form, and

1.3. They did not deal with his application in an appropriate and timely manner.

The National Health Service (Injury Benefits) Regulations 1995 (the Regulations)

2. Regulation 3(2) provides,

“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if-

(a) it is attributable to the duties of his employment;

(b) …

(c) …”

3. The Regulations were amended, with effect from 1 April 1998 by the National Health Service (Injury Benefits) Amendment Regulations 1998, so that the words “wholly or mainly” were inserted before the word “attributable” where it occurs in Regulation 3(2)

Background

4. According to Dr Haldar, on 28 June 1995, he stumbled and almost fell whilst getting out of his car in the car park where he was due to take charge of a blood collection session.  Dr Haldar says that, as a result of this incident, he suffered a prolapsed intervertebral disc.  He also says that the injury to his back caused an aggravation and deterioration of degenerative changes in his right knee.  Dr Haldar was on sick leave from 5 July 1995 to 21 August 1995 because of his back problem.  According to Dr Haldar, he was then frequently off work with back problems until June 1997 when he was unable to return to work.  His sickness record confirms that he did not return to work at all after 8 August 1997 and had had 46 days of sickness between 27 June 1997 and 20 July 1997.  Prior to this the record shows that Dr Haldar had 6½ days sickness from 5 February 1997 to 17 June 1997.  Previously Dr Haldar had had 91 days sick leave in 1987, 41 days in 1989, 65 days in 1990, 54 days in 1995 (30 June 1995 to 15 October 1995) and 34 days in 1996.  He says that he had no back problems at all until 28 June 1995 and no problems with his knee during the period from 1993 to June 1997.

5. On 19 July 1995 Mr Wade, Consultant Orthopaedic and Hand Surgeon, wrote to Dr Haldar’s GP.  Mr Wade noted that Dr Haldar was having difficulty bending and walking.  He said that an x-ray had been taken of Dr Haldar’s pelvis and left hip which had shown no abnormality.  Mr Wade suggested that Dr Haldar had a back problem which should settle spontaneously after a few days.  Mr Wade next wrote to the GP on 26 July 1995.  He explained that he had reviewed Dr Haldar and taken some new x-rays.  Mr Wade said that there were no abnormalities in the lumbar spine, sacral spine or in the pelvis and hips.  He remarked that the sacro-illiacs looked fine and that there was no evidence of degenerative change in the back.  Mr Wade recommended waiting to see what happened over the following month and, if Dr Haldar still experienced pain, he suggested a bone scan or a MRI scan.

6. Dr Haldar was referred to his employer’s Occupational Health Service in August 1995 following his absence from work between 6 July 1995 and 21 August 1995.  They were asked to consider whether he would be able to resume normal work on his return.  On 25 August 1995 Mr Hancock, Clinical Lecturer in Occupational Health, wrote to Dr Haldar’s employer.  He noted that Dr Haldar had been away from work following an episode of leg pain which occurred after getting out of his car when attending a blood collection session on 28 June 1995.  He noted that Dr Haldar had attempted to return to work between 2 and 4 July 1995 but had been unable to continue because of the pain.  Mr Hancock said that Dr Haldar was coping well on his return to work and that, in his opinion, was fit to resume normal work.  He explained that Dr Haldar’s pain was exacerbated by standing and that the had suggested taking any opportunities to perform work sitting down.  Mr Hancock explained that Dr Haldar’s back problem was still being investigated and that time for attendance at out patients appointments would need to be accommodated within his four day sessional work for the Blood Transfusion Service.

7. On 8 December 1995 Mr Wade wrote to Dr Haldar’s GP again.  He explained that the MRI scan had shown a lateral disc prolapse and said that he did not think that there was much else to be done but suggest that Dr Haldar took pain tablets when necessary.  The MRI report also mentions moderate degenerative changes in the lower two lumbar discs.  Mr Wade next wrote to Dr Haldar’s GP on 10 May 1996 and said that Dr Haldar’s back had stayed much the same.  He noted that Dr Haldar had experienced a recurrence of back pain and had needed to stop work for two months.  Mr Wade then said that Dr Haldar was ‘pretty good’ and that he did not think that there was anything more to do at the moment so he was discharging him.

8. In August 1997 Mr Aldridge, Consultant Orthopaedic Surgeon, wrote to Dr Haldar’s GP regarding his right knee.  He explained that he had seen Dr Haldar in 1993 and had dealt with his right knee, which had been fine until recently when it had become painful and had been giving way.  Mr Aldridge noted general tenderness over the medial side.  He explained that an x-ray had been normal so he recommended a MRI scan.  He also explained that he had removed an incomplete bucket handle tear of the medial meniscus in 1987 and that when Dr Haldar had been seen in 1989 they had found degenerative changes.  The subsequent MRI scan showed some degenerative changes.

9. Dr Haldar was referred to the Occupational Health Department in October 1997 about possible ill health retirement.  The Personnel Officer explained that Dr Haldar was absent from work because of a problem with his right knee, which Dr Haldar believed was due to strain brought about by an existing back problem.  She explained that Dr Haldar had informed her that he had suffered from chronic back problems since his accident in June 1995.

10. Dr Haldar’s application for ill health retirement was accepted in February 1998.  Dr Haldar was notified on 2 February 1998.  The Pensions Agency also wrote to Dr Haldar’s employer on 2 February 1998 informing them that his application had been successful and asking them to forward form AW8.  The letter also explained that, if the ill health was due to an injury at work that they should also send form AW13 but that, in any event, they should send form AW8 immediately.  On 20 July 1998 Dr Haldar’s employer informed the Pensions Agency that they had been unable to locate the accident form for the accident on 28 June 1995.  However, they acknowledged that an accident had occurred because they had a copy of a letter from the Consultant Haematologist to Dr Haldar acknowledging receipt of the accident form.

11. Dr Haldar completed an application for an injury benefit on 24 July 1998.  On 24 September 1998 the Pensions Agency informed Dr Haldar that they had not yet received the form and suggested that he contact the NBS payroll to determine whether they had submitted it.  The Pensions Agency have subsequently confirmed that the completed form was submitted to them on 15 October 1998.  The Pensions Agency acknowledged receipt of the form on 3 December 1998.  Dr Haldar wrote to them on 7 December 1998,

“Thankyou (sic) for your letter dated 3rd December 1998 acknowledging receipt of my claim for NHS Injury Benefits.

Further to your enquiry about the accident on 28th June 1995 –

On arrival at the Bromsgrove session car park, as I was getting out of my car I became unbalanced and almost fell to the ground.  I felt a severe pain in my left buttock region and I was unable to stand erect, properly and walking was very painful.  I could not manage to carry on with my work and I had to leave the session.

As far as I can remember, the car park surface, where I parked, was level and the weather was dry.  I cannot account for the reason for almost falling.

My official duty starts when I leave my base for the session and it ends when I arrive back at base.  My base is my home address, as above.

I was diagnosed as having a prolapsed disc by Mr Wade…

My GP is now… in case you should require any further information.”

12. The Pensions Agency wrote to Dr Haldar’s GP in November 1999, who confirmed that Dr Haldar’s problems with his right knee started in October 1984 and his hip problems were associated with the prolapse of a Vertebral Disc and left sided Sciatica in 1995.  The GP wrote to the Pensions Agency again in February 2000, in response to a further query, and confirmed again that Dr Haldar was suffering from a back problem caused by a prolapsed disc, which had been brought on by an accident at work.

13. The Pensions Agency’s medical adviser reported on 17 February,

“The Scheme’s doctor has advised.  Dr Haldar’s own description if (sic) the incident in 1995 indicates that the incident when he was getting out of the car was not an industrial accident, (ie he didn’t trip or turn his ankle over), but a fortuitous event which could have happened anywhere and just happened to happen whilst he was at work.  The sudden stumble was probably due to the development of a numb-leg type syndrome that can occur in someone with no back trouble who sits awkwardly for a while.  I agree with Dr Howell vis-à-vis the knee problem.  Notwithstanding the distressing development of malignancy, I’m afraid that I do not find attribution between the two reported incidents at work and Dr Haldar’s inability to work.  The knee condition is felt to have been a temporary exacerbation of an underlying progressive condition and the back incident, as described by Dr Haldar, would seem to have been an (sic) fortuitous event which happened to occur at work but was not caused by it.”

14. Dr Haldar was notified on 3 March 2000 that his application for an injury benefit had been unsuccessful.  He was told that, in order to qualify, his condition must be wholly or mainly attributable to his NHS employment and have caused permanent loss of earnings in the general field of employment.  The Pensions Agency’s medical adviser’s statement (see above) was quoted in full.

15. Dr Haldar disagreed with the assertion that the accident was a fortuitous event and pointed out that the use of his car formed part of his duties.  He explained that his earning ability had been reduced by more than 75% as a result of the accident and that he thought it had contributed to his subsequent heart problems, which had left him with no earning ability.  Dr Haldar requested copies of the information upon which their decision had been based, together with details of any appeals procedure.  The Pensions Agency wrote to Dr Haldar on 14 March 2000 explaining that they were unable to release copies of the medical reports but providing a list of the reports they held, together with the dates and the authors details.  These were; occupational health notes from Dr Hancock, the Ill Health Retirement Form, a report from his GP dated 6 December 1999, copies of his GP’s notes and a report from his GP dated 9 February 2000.  They suggested that Dr Haldar should approach the authors for copies.  They also explained that they would look at his case again if further medical evidence was provided.  The Pensions Agency said that, if the medical advisers upheld their original decision, Dr Haldar could then ask for his case to be considered under their disputes procedure.

16. Dr Haldar requested copies of his notes from his GP and, on receipt of the notes, he wrote to his GP asking him to correct two errors he had found in the information supplied to the Pensions Agency.  Firstly, he pointed out that he had only undergone a partial, not a full, menisectomy on 21 February 1987 and, secondly, that he had presented with hip problems on 29 June 1995 not 20 June 1995.  Dr Haldar also asked that his GP write to the Pensions Agency authorising them to release copies of his reports.  Dr Haldar’s GP wrote to the Pensions Agency on 9 June 2000 enclosing copies of Dr Haldar’s letters and informing them that he agreed with the amendments and asking them to release the reports.  The reports were sent to Dr Haldar on 20 June 2000, together with a further copy of the Pensions Agency’s letter of 14 March 2000.  Dr Haldar was advised that, if he approached the authors of the reports, he would then be in possession of the medical information held by the Agency.

17. Dr Haldar wrote to the Pensions Agency in July 2000.  He listed the information that he held but said it was difficult for him to know what he could provide in the way of additional medical evidence if he did not know what the Agency already had.  The Pensions Agency wrote to Dr Haldar on 21 July 2000 explaining that they had checked his file and could confirm that he now had all current supporting medical evidence.

18. Dr Haldar submitted further medical evidence on 9 August 2000.  This was; the letter from Mr Wade dated 8 December 1995 (see paragraph 7), and notes from Mr Aldridge dated 10 August 1999 and 29 December 1999.  The notes from Mr Aldridge confirmed that Dr Haldar should receive surgery on his right knee.  This evidence was considered by the Pensions Agency’s medical adviser who reported on 29 August 2000,

“I accept that Dr.  Haldar was performing his NHS duties when he sustained the injury to his right knee on 28 June 1995, whilst getting out of his car at Bromsgrove.

The first mention of any injury to the right knee was in 1984.

The knee had required surgical attention in 1987 and 1989.  On the latter occasion degenerative changes had been observed within the joint.  A further arthroscopy was scheduled for December 1999.

The medical evidence therefore strongly suggests that the claimant had a pre-existing constitutional condition affecting his right knee.  The act of getting out of his car somehow aggravated the constitutional condition but would not have caused it to develop de novo.  The right knee condition is not, therefore, wholly or mainly attributable to NHS employment.

The claimant’s account of the accident… tallies with the account he gave to the OHP when he was cleared as fit to return to work on 24 August 1995.  Subsequent investigation by MRI scanning revealed a lateral disc prolapse at L4/5.  For the disc to prolapse implies that the disc was degenerative in the first instance.  The same argument concerning pre-existing degenerative changes, i.e.  a constitutional condition, applies to the back condition as applies to the right knee condition.  In my opinion, neither the back or right knee conditions are wholly or mainly attributable to NHS employment and, consequently, neither attract entitlement to Permanent Injury Benefits.”

19. Dr Haldar was informed that his appeal had been unsuccessful on 7 September 2000 and the text of the medical adviser’s opinion was quoted in the letter.  He was also told that he could appeal through the disputes procedure.  Dr Haldar responded on 22 September 2000, disagreeing with the medical adviser’s comments.  He explained that he had not sustained an injury to his right knee on 28 June 1995 but had injured his back.  Dr Haldar explained that he had attended Mr Wade’s clinic for the first time on 29 June 1995 and that the MRI scan was related to the injury that he had sustained, He said that the MRI scan had only shown a prolapsed disc and no degenerative changes.  He disagreed with the statement that for the disc to prolapse there must have been a constitutional condition and pointed out that he had not previously experienced any back problems.  Dr Haldar also said that he was not claiming that the problems with his right knee started with the accident but that it had deteriorated more rapidly as a result of the accident.  He enclosed three letters from specialists dated 28 February 1987, 29 November 1989 and 8 December 1995.

20. The letter dated 28 February 1987 was from an Orthopaedic Registrar who had treated Dr Haldar’s right knee in 1987.  He said,

“This patient was admitted via the casualty on 23.2.87 after injurying (sic) his right knee while playing football with children.  On examination the knee was swollen and tender particularly over the medial joint line.  He was taken to theatre the same day and arthroscopy revealed that there is a tear of the posterior horn of the medial meniscus.  The tear was excised through the scope and the patient has made a good post operative recovery.  He was discharged home to be reviewed in the clinic.”

21. The letter dated 29 November 1989 was from Mr Aldridge and said,

“I admitted this man to the Day Unit today.  He injured his right knee again on the 23rd November and he was unable to weight bear on it.  I admitted him for arthroscopy today which showed early degenerate changes of the medial compartment.  The remnant of the medial meniscus looked all right although it was a little frayed around the edge and I trimmed that through the arthroscope.”

22. The letter dated 8 December 1995 was from Mr Wade (see paragraph 7).  Dr Haldar’s case was referred back to the Pensions Agency’s medical adviser.  He reported on 14 November 2000,

“…Although some of the medical evidence on file could cause confusion, I am now satisfied that the claimant is correct when he states that he did not sustain any right knee injury in the accident which occurred on 28 June 1995.

The claimant also observes that the accident caused him to sustain a back injury which resulted in immediate severe lower back pain and pain in the left buttock radiating to the lower limb.  This is consistent with the history given to the OHP on 24 August 1995, the diagnosis on the National Insurance certificates dated 6 July 1995, 19 July 1995 and 31 July 1995 and with the conclusion reached by Mr Wade on 29 June 1995.

I am therefore also satisfied that the injury sustained on 28 June 1995 affected the claimant’s back.

The claimant then continues by stating that the subsequent MRI scan showed a prolapsed disc with no degenerative changes.  This is confirmed by the available medical evidence.  My previous memo did not mention any degenerative changes affecting the spine other than the affected lumbar intervertebral disc.  The claimant disagrees with the proposition that, in order for a disc to prolapse, it must have been degenerate.  Unless severe mechanical forces are involved, a healthy disc is remarkably resilient.  Unfortunately, the ageing process sees intervertebral discs progress via the stage of maturity into one of degenerative change.  The physical act of getting out of a motor vehicle would not, in my opinion, have been sufficient to generate the enormous mechanical forces necessary to damage a healthy disc.  I therefore adhere to my previous conclusions which was that, in order for the claimant to suffer an intervertebral disc prolapse in the circumstances of the accident described, that disc must have been affected by degenerative change.

…As you are now aware, the Faculty of Occupational Medicine has recently published “Guidelines for the Management of Low Back Pain at Work – Evidence Review and Recommendations”…

The reviewers comment: “[The two conclusions] are not incompatible.  Whilst the epidemiological evidence shows that low back symptoms are commonly linked to physical demands of work, that does not necessarily mean that LBP is caused by work.  Although there is strong evidence that physical demands of work can cause individual attacks of LBP, overall that only accounts for a modest proportion of all LBP occurring in workers.”
In the light of this new review of low back pain and the link to occupation, it is no longer possible to conclude that the claimant’s condition, chronic low back pain associated with pain affecting the left buttock and left leg, associated with the finding of a lateral prolapse at L4/5, is wholly or mainly attributable to NHS employment.

The claimant has drawn attention to the wording of the OH report dated 25 August 1995… Effectively, therefore, the claimant was passed as fit to resume duties unconditionally.  This is not necessarily synonymous with his being symptom free.  My previous memo is therefore an accurate reflection of the claimant’s fitness for work, based upon the available medical evidence at this time.

The claimant then turns to the matter of his right knee injury.  The documentation relating to a 1984 injury comprises…

The next mention of a problem with the right knee occurs in February 1987… He required surgery…

A further injury to the right knee is documented in 1989.  Arthroscopy revealed “…early degenerative changes of the medical (sic) compartment.”
Thus far, there would appear to be no difference of opinion between the claimant and the evidence on file as regards the history of injuries affecting his right knee.

The claimant then observes that he firmly believes that “…my pre-existing right knee early degenerative changes deteriorated more rapidly since the accident in June 1995, due to more stress in my right leg secondary to the prolapsed disc related chronic low back ache/pain and left buttock ache/pain.”
In my opinion, the history of three previous knee injuries and the demonstration of early degenerative changes is sufficient to advise rejection of entitlement to Permanent Injury Benefits.  The history supports the conclusion that the disease process was not wholly or mainly attributable to NHS employment.  The applicant advances the contention that the knee condition arose secondary to the back complaint.  This can also be refuted for the purposes of deciding upon entitlement to Permanent Injury Benefits.  The available medical evidence has demonstrated that the back condition is not wholly or mainly attributable to NHS employment.  It therefore follows that any claimed secondary disease processes cannot attract entitlement to Permanent Injury Benefits.

I trust you will be able to demonstrate to the claimant that his appeal letter dated 22 September 2000 has led to an exhaustive review of the medical evidence held.  It is accepted that the injury sustained in 1995 did not have any immediate effect upon his right knee, as I had earlier stated from my perusal of some of the evidence on file.

However, my previous conclusion remains unchanged.  In my opinion, neither the back nor the right knee conditions are wholly or mainly attributable to NHS employment and, consequently, neither attract entitlement to Permanent Injury Benefits."

23. The Pensions Agency wrote to Dr Haldar on 21 November 2000,

“…I have been asked to consider your case under stage one of the Agency’s internal disputes resolution procedures.  I can confirm that I have had no previous input into your case at all, nor have I discussed your case with the preceding officer.

I have looked at the whole of your case again, which includes all the medical evidence that we have on file, together with your letter requesting a further consideration…

Having considered all the available evidence and having sought further medical advice I have to inform you that the Agency upholds its original decision that your current incapacity is not wholly or mainly attributable to your NHS employment…”

24. Under the section ‘Reason for the Decision’, they quoted the medical adviser’s report of 14 November 2000 in full.  Dr Haldar was also informed that he could ask for his dispute to be considered at stage two of the dispute procedure.  Dr Haldar requested a further review of his case on 4 December 2000 but on this occasion did not forward any additional medical evidence.  According to the Pensions Agency, the case was considered by one of the Agency’s medical advisers and then by the senior medical adviser.  The medical adviser stated,

“Perhaps the following evidence will help Dr Haldar to understand our decision.

The healthy lumbar disc is known to be immensely strong and operate at high pressures.  It is capable of transmitting pressures sufficient to crush bony vertebrae without any obvious injury to the disc.  (RAF experience with cartridge ejector seats in the 50’s and 60’s).  Most casualty officers have seen cases of similar vertebral body fractures, where the discs transmit sufficient force to crush the bone with no evidence of disc injury either at the time, or later.

The resting intradiscal pressure is known to be in the region of 40 PSI, (pounds per square inch), from work done in Canada in the 60’s and 70’s, and its bursting pressure is probably between 80 and 100-plus PSI.  (possibly as high as 120 PSI).  The rupture of a healthy disc would almost certainly prostrate the victim because the disc debris ejected at that sort of pressure would almost certainly cause significant secondary injury.  Whilst we accept that the applicant did experience pain when he got out of his car, he was able to walk away from the incident and this is a very strong indication that, if the index incident did lead to the rupture or distortion of the disc, the disc must have been weakened by a degenerative process before the injury occurred.

Any lack of symptoms before the index event does not imply that the applicant’s back was robustly healthy before the event because all degenerative conditions go through a symptom-free period during development, symptoms tending to come on fairly late in the process.  The lack of evidence of degenerative changes on the x-ray does not mean that they are not present.  Because the disc is essentially a soft-tissue object, changes will only become obvious on x-ray when they are advanced enough to cause distortion or collapse of the disc, altering the distance or paralellism (sic) of the adjacent vetebral bodies.

In this case the evidence is that both Dr Haldar’s injuries have a mixed causation, pre-existing degenerative processes and the injury event.  The injury mechanisms described were both low-power mechanisms which could not have given rise to permanent damage in a healthy back or joint.  The pre-existing disease therefore made the effect of the mechanism worse than it would normally have been and has undoubtedly played a major part in the failure of any injury sustained to recover.”

25. The senior medical adviser confirmed that he agreed with this opinion.  Dr Haldar was provided with the stage two decision on 9 May 2001.  The decision was to uphold the original decision and the text of the medical adviser’s report was quoted in full as an explanation.

26. Dr Haldar says that it is well documented that age related degenerative changes in intervetebral discs normally start in the fourth decade of life.  He says that therefore his disc would have been normal for a man of his age (57) at the time of the accident, aggravated to a certain degree by the physical stress at work..  Dr Haldar says that the reference (see paragraph 22) to the ‘Guidelines for the Management of Low Back Pain at Work’ is inappropriate because those Guidelines were intended for people with gradual chronic onset of low back pain.  He says that a prolapsed disc cannot be caused by moderate degenerative changes alone and that once a disc is prolapsed it never goes back to its original place and is always symptomatic.

The Pensions Agency’s Diary of Dr Haldar’s Application for Injury Allowance

27. The Pensions Agency provided the following ‘diary’ of their processing of Dr Haldar’s application;

15 October 1998
Application form AW13 received.

3 December 1998
Application acknowledged and information requested from Dr Haldar regarding his accident.


Routine request for information to Employer, the Occupational Health Department (OHD) and the Benefits Agency regarding Incapacity and Industrial Disablement Benefits (IDB).

12 December 1998
Received information regarding Incapacity Benefit.

22 December 1998
Employer provided details of sick leave.

4 January 1999
OHD provided copies of correspondence concerning ill health retirement but not a full copy of any clinical notes.

3 February 1999
Reminder sent regarding IDB.

8 February 1999
IDB reply received.

18 February 1999
Further reply received from OHD but not the clinical notes.  The Pensions Agency then rang the OHD to request the notes.

8 March 1999
The OHD informed the Pensions Agency that they required payment for the notes.  The Pensions Agency explained that there were long-standing arrangements in place for the notes to be provided free of charge.

16 March 1999
The OHD informed the Agency that Dr Haldar had not seen the OH doctor and so there were no notes.  The Agency says it had been told by Dr Haldar that he had seen the OH doctor so they continued to pursue the notes.  However, they were also told that the OHD would not accept Dr Haldar'’ consent for release of the notes because his signature was illegible.  The Agency say they requested a further form from Dr Haldar.

17 March 1999
The Employer informed the Agency that they could not authorise payment for the release of the OHD notes.  The OHD function had been outsourced by the Employer to a third party who had requested payment.

25 May 1999
The Agency contacted the Employer to ask when they could expect to receive the notes.  They also wrote to the Head of Personnel.

28 May 1999
The Employer informed the Agency that they should be receiving the notes shortly.

11 June 1999
The Agency received a letter from the Employer apologising for the situation.

13 July 1999
The Employer informed the Agency that they could not find the OHD notes.

27 October 1999
The Agency wrote to the Employer again.

1 November 1999
The Employer informed the Agency that they did not have anything more than had already been sent but suggested that they contact the University of Birmingham, who used to hold their OH Notes.

2 November 1999
The Agency wrote to Dr Haldar’s GP to ask for his medical records.  Unfortunately they addressed the letter to the wrong GP.

23 November 1999
A letter was sent to the correct GP.

9 February 2000
The GP responded.

17 February 2000
Dr Haldar’s application was considered by the Scheme’s medical advisers.

28. The Pensions Agency have acknowledged that they took seven weeks to acknowledge Dr Haldar’s application and that there was a period between 13 July 1999 and 27 October 1999 when they took no action.  The Agency say that they are unable to offer any explanation for this from their records.  They say that they acknowledge that they should perhaps have pursued other sources of obtaining medical information when they encountered difficulty with the OHD notes.

CONCLUSIONS

Refusal to Award Injury Allowance

29. In order to be eligible for an injury allowance, Dr Haldar’s condition must be wholly or mainly attributable to his employment.  I consider this to be a finding of fact on the part of the Agency.

30. In order to come to their decision, the Pensions Agency sought medical advice from their own medical advisers and also from Dr Haldar’s GP.  Dr Haldar’s medical records were also made available to them and their advisers.  I consider these to be appropriate sources of information and advice.  I am satisfied that they took into account only those matters which could be considered relevant.  I am also satisfied that they asked the right questions and did not misconstrue the Regulations.  It remains therefore for me to consider whether their decision could be considered ‘perverse’, i.e.  a decision which no reasonable party in the same circumstances would have come to.  The most obvious ‘test’ is to consider whether the decision follows logically from the medical evidence provided.

31. The initial advice received from the Agency’s own medical advisers was that Dr Haldar’s condition was not wholly or mainly attributable to his employment.  This advice was based upon the OHD notes, two letters from Dr Haldar’s GP and copies of the GP’s notes.  Dr Haldar’s GP had offered the opinion that Dr Haldar’s prolapsed disc had been brought on by his accident in 1995.  The Agency turned down Dr Haldar’s application on the basis that his condition was not wholly or mainly attributable to his employment.  Dr Haldar was provided with the medical adviser’s opinion.  I am not persuaded that the Agency’s decision was obviously inconsistent with the medical evidence available at the time.

32. Dr Haldar appealed and provided, in the way of fresh evidence, copies of letters from Mr Wade and Mr Aldridge, together with amendments from his GP.  The Agency’s adviser expressed the opinion that, for a disc to prolapse, there must have been some degenerative changes in existence.  Moderate degenerative change is noted in the report of the MRI scan which Dr Haldar underwent in 1995.  Neither Mr Wade nor Mr Aldridge had expressed an opinion on the cause of the conditions for which they were treating Dr Haldar for at the time.  The Agency’s adviser considered that the knee condition predated the accident and that neither it nor Dr Haldar’s back problems were attributable to his employment.  On the basis of this opinion, the Agency refused Dr Haldar’s appeal.  Again, Dr Haldar was provided with the medical adviser’s opinion in full.  There does not appear to be any obvious inconsistency between the Agency’s decision, based on the advice provided by their medical adviser, and the medical evidence available.

33. When Dr Haldar requested a further review of his application, he did not submit any additional medical evidence.  Thus the opinion given by the Agency’s medical advisers was based on evidence they had previously seen.  In effect they simply provided a more detailed explanation for their previous opinion.  Dr Haldar was provided with full details of that explanation.  Dr Haldar disagrees with the opinion of the Agency’s medical advisers.  In particular, he says that degenerative changes alone are not sufficient to cause a prolapsed disc.

34. The opinions of both Dr Haldar and the Agency’s medical advisers may be reconcilable.  Thus the view might be taken that the accident would not have provided sufficient mechanical force to cause damage to a healthy back and the degenerative changes present in Dr Haldar’s would not of themselves cause a disc to prolapse.  Dr Haldar’s condition could be said to be the result of degenerative changes rendering his back vulnerable to damage in circumstances where a healthy back would not be so damaged and inhibiting recovery from that damage.  Moreover the degenerative changes meant that Dr Haldar was less likely to make a satisfactory recovery from the disc prolapse.

35. I am not persuaded that it was inconsistent with the medical evidence for the Agency to decide that Dr Haldar’s back condition was not wholly or mainly caused by his employment and in reaching that view I have taken account of an argument that he has put to me that 

· his back problem was triggered by his stumble

· the stumble was probably caused by leg numbness

· the leg numbness was caused by sitting in the same position for more than an hour while travelling to a NHS session as part of his duties.

That argument might be sufficient to establish that his injury was caused in the course of his employment but does not lead me to conclude that the injury was attributable to the employment.  The contributory part played by the degenerative changes present in his back supports this view.  It follows that, if Dr Haldar’s back condition is not wholly or mainly attributable to his employment, then neither is any increase in the degeneration of his knee.  Consequently, I do not find the Agency’s decision to refuse Dr Haldar’s application for an injury allowance to be perverse.  I do not uphold this part of Dr Haldar’s complaint.

Failure to Send Dr Haldar an Application Form

36. On the basis of the evidence provided by the Agency, it seems clear that Dr Haldar’s employer was responsible for sending the appropriate form.  Consequently, I do not uphold this part of his complaint.

Not Dealing With Dr Haldar’s Application in an Appropriate and Timely Manner

37. The Pensions Agency have acknowledged that there are gaps in the progress of Dr Haldar’s application for which they can offer no explanation.  They have also acknowledged that it would have been more sensible for them to have pursued other sources of medical evidence when it became difficult to obtain the OHD notes.  I find the length of time taken to process Dr Haldar’s application to be unacceptable and that it falls well short of the standards of administrative practice I would expect.  I consider this to be maladministration on the part of the Pensions Agency.

38. Whilst I am satisfied that the delays had no effect on the eventual outcome of Dr Haldar’s application, I consider them to have caused unnecessary distress and inconvenience.  For this reason, and to this extent, I uphold this part of Dr Haldar’s complaint against the Pensions Agency.

DIRECTIONS

39. I direct that the Pensions Agency shall, within 28 days hereof, pay Dr Haldar the sum of £250 as redress for the distress and inconvenience caused by their maladministration.
DAVID LAVERICK

Pensions Ombudsman

4 October 2002
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