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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant:
	Mr J L Birtwistle

	Scheme:
	Hewson McElroy Investments Limited Retirement Benefits Scheme 
(the Scheme)

	Principal employer:
	Hewson McElroy Investments Limited (the Employer)

	Respondent:
	Mr R A Burke (as a trustee of the Scheme)


MATTERS FOR DETERMINATION 

1. The Applicant alleges that Mr Burke:

(a) failed to take steps to ensure that the Employer paid contributions into the Scheme in accordance with actuarial advice for the Scheme years ending 30 April 1991 and 1992; and

(b) made an unauthorised payment of £20,000 to the Employer; and

(c) between 1991 and 1992 switched more than £1,000,000 of Scheme assets from managed funds into cash; and

(d) purchased an unsuitable investment for the Scheme namely a property called Hewson House from the Employer for the sum of £488,000 and spent £36,400 fitting out the building; and

(e) leased Hewson House to the Employer and failed to ensure that the Employer paid the rent due under the lease between the Employer and the Trustees of the Scheme;
The Applicant contends that he has sustained injustice because:

(a) he will not receive his full entitlement to benefits under the Scheme because in consequence of the alleged acts and omissions of maladministration the Scheme is now in deficit; and

(b) there have been delays in winding up the Scheme as a consequence of the investigation carried out by Lyons Davidson Trustee Company, the Independent Trustee (LDTC) into the alleged maladministration referred to above.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. An Oral Hearing was held on 12 September 2006. Only Mr Burke attended. He gave evidence to me on affirmation and also made submissions to me.  A note of that evidence and the oral submissions made by Mr Burke is attached as an Appendix to this Determination. 
THE TRUST DEED AND RULES

4. Clause 7 of the Trust Deed states:

“No trustee shall as Trustee of the Scheme incur any personal liability or be liable for anything whatsoever except for breach of trust knowingly and intentionally committed by him.”

Rule 3 of the Schedule of Rules annexed to the Trust Deed states at paragraph 1:

“Each Employer shall pay to the Trustees in the period of twelve months commencing at the Date of inauguration of the Scheme in each succeeding period of twelve months the yearly contribution which taken inn conjunction with any contribution made by Members who are its Employees and the assets of the trust fund is required in the opinion of the Trustees to secure the benefits arising from the participation in the Scheme of persons who are or have been its employees and to preserve the solvency of the Scheme”

Rule 3 (Contribution and Investments), paragraph 4, gives the Trustees wide-ranging powers of investment, including the power to invest in property, as if the trustees were absolutely entitled thereto beneficially. The Rule also protects the Trustees from personal liability for loss arising out of the exercise of their powers of investment:

“In the exercise of the powers given by this Rule the Trustees shall not be liable for any loss to the trust fund arising from any investment or purchase made in good faith or from the retention or sale of any investment or other property retained or sold in good faith.”

MATERIAL FACTS

5. The Applicant was a sales executive with the Employer. He resigned from his post on 29 November 1991 at the age of 52. He has said he resigned on the basis of a statement of benefits signed by the Employer’s Finance Director (Mr X) and information provided to him by the Trustees’ IFA.

6. Mr Burke was Chairman of the Company until 1988. At all material times he was a Trustee of the Scheme.

7. The Applicant was a member of the Scheme which was a defined benefit arrangement. It was established by an Interim Trust Deed dated 1 May 1975 and is governed by a Definitive Trust Deed (the Trust Deed) and by Rules (the Rules) dated 16 September 1981. The other Trustee of the Scheme during the period covered by the complaint was the Employer’s Finance Director. Lyons Davidson Trustee Company Limited (LDTC) was appointed independent trustee within the meaning of Section 57C (2) (b) of the Social Security Pensions Act 1975 on 27 July 1993. The present Trustees of the scheme are Mr Burke, Mr X and LDTC. The Scheme commenced winding up on 3 July 1992. It has 145 deferred members.

8. An actuarial valuation as at 1 May 1990 showed that the Scheme was in deficit. A further Actuarial Valuation as at 1 May 1991 stated that, prior to that date, the recommended rate of employer contributions to the Scheme had been 10.8% and that, from that date, the rate should be 12.3%. The Scheme accounts for the year ending 30 April 1992 record employer contributions of £23,014 for the previous year but none for the year ending 30 April 1992. Nor were any contributions made subsequently. Had the Employer contributed at the rate recommended by the Actuary the contribution for the year ending 31 April 1991 would have been £276,286 with a similar amount due for the following year.

9. On 15 October 1992 the Trustees’ solicitors wrote to Mr X enclosing a list of the Employers’ unpaid contributions. He recorded that “the Employer’s contribution starts from 1st January 1992 as no contribution was made by the employer to the scheme during the company’s year ended 31 December 1991 as the Trustees agreed with (the Employer) that the company should make a minimum contribution of 12.8% of the total pensionable salaries of the members and recommended by the Actuary from the 1st January 1992”.

10. The Principal Employer was dissolved on 13 June 2000. On 20 October LDTC wrote to Scheme Members about the winding up implications following a meeting with the Scheme Actuary. The first priority was to secure the benefits of pensions in payment. The cost of that would determine the level of other benefits. Having secured the priority pensioners’ benefits in full, and secured members’ Guaranteed Minimum Pensions through reinstatement into the State scheme, the remaining entitlement for members was scaled back by 96.83%.

11. The Applicant invoked the Internal Dispute Resolution Procedure (IDRP) and on 3 January 2001 the Appointed Person, a firm called Smith Williamson, sent the Applicant its decision under Stage 1 of the IDRP. Smith Williamson agreed that the Employer had failed to meet the recommended employer contribution level, contrary to actuarial advice and the Scheme Rules, and that the Trustees had taken no action in that regard. It said it could not comment on the evidence available on the payment by the Trustees to the Company. On the encashment of the managed funds Smith Williamson said that in so far as funds were not required for the payment of benefits the Trustees did not have to disclose or justify their investments. Smith Williamson felt that the acquisition of the property by the Scheme had been lawful, but that there might be some question as to the propriety of the transaction between the Employer and the Trustees While there was cause for concern, Smith Williamson was unable to offer a remedy and recommended a submission to the Independent Trustee under Stage 2 of the IDRP. The Applicant submitted such an appeal.

12. On 14 March 2001 the Chairman of the Trustees wrote to the Applicant with the Trustees’ Stage 2 decision. He concurred with the Stage 1 decision and also concluded there was no remedy the trustees could provide “that would be in the best interests of the membership”.

13. Mr X agreed to forego any pension entitlement in excess of the guaranteed minimum pension but Mr Burke did not.

14. When the Applicant asked LDTC whether it proposed to take action against Mr Burke he was told that it was not felt justifiable “given the likely solvency level of the fund”.

15. In his response to the complaint Mr Burke said that at some point after 1988 it had been decided that pension matters should be a regular item on the agenda of the Board of the Employer every two months. The detailed administration of the Scheme was left in the hands of Mr X. No important decisions affecting the Scheme were taken without approval of the Board. He said that the reason for involving the Board was that they provided an “independent voice”. Six of the seven members of the Board each had a significant financial interest in the Scheme.

(a)
Non-payment of Contributions

16. The audited accounts of the Employer for the years ending 30 April 1991 and 30 April 1992 show a failure by the Employer to pay contributions to the Scheme. The Applicant argues that the Trustees should have taken steps to secure those contributions for the Scheme but failed to do so. While he acknowledges that LDTC obtained some outstanding contributions from the Redundancy Payments Office he maintains that there is still a considerable balance owing to the Scheme.

17. Mr Burke has said that the aim of the Company Chairman was to ensure that the Scheme could meet its obligations with a one third margin. He maintains he was never made aware that the situation was otherwise. He does not dispute the level of the unpaid contributions. He does, however, disagree with the Applicant’s assertion that the non-payment was not based on actuarial advice. However, he has provided no evidence of actuarial advice supporting non-payment of the Employer’s contribution.

18. LDTC has told me that the Trustees recovered unpaid employer and employee contributions from the Redundancy Payments Office in the sums of £217,509 and £8,416.65 respectively. It has also said that during the receivership £7,120.56 was paid by the receivers in respect of contributions.

19. LDTC say that Mr Burke should have been aware from the Scheme valuation as at May 1990 and April 1991 that the Scheme was 77.4% and 84.1% funded, respectively.

(b)
The Payment to the Employer

20. The Applicant maintains that a payment of £20,000 was made by the Trustees to the Employer in breach of trust.

21. Mr Burke has said he has no recollection of any transaction corresponding to that instanced by the Applicant. He maintains that the detail of running the Scheme was in the hands of Mr X. LDTC has told me that the nature of the payment cannot be identified as the books and records to support the accounts were lost. Because of this the Auditor of the Employer’s Accounts for the year ended 1992 qualified his report in respect of the payment.

(c)
Investments Moved into Cash

22. The Applicant alleges that more than £1,000,000 of managed funds were encashed by the Trustees in the period 1991 to 1992 and that the Trustees have never justified this strategy to the Scheme members. From the documents I have seen it is clear that £1,224,000 was realised in this way from 19 December 1989 to 10 October 1991.

23. Mr Burke has said that Mr X in his dealing with the Scheme fund was guided by the auditors. He thought that Mr X was concerned about some of the costs the Scheme was incurring and that that may have been a factor in his decision to realise units in the managed fund. He is of the view that a decision of that sort would not have been taken without Board approval.

(d)
Property Investment

24. The Applicant states that the Employer purchased Hewson House in August 1989 for £410,000 and sold it subsequently to the Trustees for £488,000. He also maintains that the cost of fitting out the building in the sum of £36,400 was borne by the Scheme. He complains that the Trustees have never accounted for that cost.

25. Mr Burke has said that he did not regard the cost of purchasing Hewson House as excessive for a company employing over 450 staff and with a turnover in excess of £50m. He has said that the transaction was conducted at “arm’s length”. He says he discussed the arrangement with staff whose reaction was favourable. A former Trustee, (Mr Y), has told me:

“I personally took soundings from pension scheme members in all parts of the company, and the concept of allying the fund to the company in this way was a universally popular one.”
26. However, it appears that the only valuations were those commissioned by the Employer. The first was on 17 July 1989 which showed a valuation of £427,000. A second on 6 February 1990 showed a valuation of £445,000 and a rental income of £36,000. The certificate of transfer to the Trustees shows that they paid a total of £517,500 (£450,000 plus VAT). According to the Employer’s IFA the reason for the transfer was “for the purposes of gearing in the Company’s accounts. According to a director of the Sun Life Investment Management Department, “the company had expressed a wish to exchange pension fund assets to repay a current bank loan financing the purchase of their offices. LDTC has commented “it is apparent that the company was intent on using the assets of the Scheme to reduce company expenditure”.

(e)
The Lease to the Employer

27. The Applicant complains that the Trustees received no rent from the Employer for Hewson House and never pursued the arrears. 

28. Mr Burke has said he believed a proper lease had been drawn up. He added that in 1991 and 1992 there were some cash flow problems and a temporary rent holiday was mooted but not implemented. The Employer ceased to pay rent (due at a rate of £36,400 per annum) from April 1991 when it vacated the property. The lease was not surrendered until three years later. The Employer’s liability to the Scheme for those three years was £109,200. LDTC has told me that the Trustees did not seek to recover any of the unpaid rent as the liquidator told them that there were no funds available to meet such a claim.

Mr X

29. I put a number of queries to Mr X about his role in this matter. I posed the following questions:

(i) Could you explain why the Trustees allegedly failed to take steps to ensure that the Employer paid contributions into the Scheme in accordance with actuarial advice for the Scheme years ending 30 April 1991 and 1992?

(ii) Could you explain the purpose of the alleged payment of £20,000 to the Employer which the Applicant alleges was unlawful?

(iii) Why between 1991 and 1992 was some £1,000,000 of Scheme assets apparently switched into cash?

(iv) What was the purpose of purchasing Hewson House from the Employer?

(v) Why was there an apparent failure to ensure that the Employer paid rent due under the lease?

30. Solicitors acting for Mr X replied saying that it was difficult for him to respond as he no longer had access to the relevant papers. They continued:

“What our client can tell you is that Mr Burke who is referred to in your letter was a joint trustee of the scheme with him. Mr Burke was also the Managing Director of Hewson McElroy Investments Limited and there is no doubt in our client’s mind that if Mr Burke had not agreed to a course of action relating to the pension scheme, it would not have been pursued. There is no question of Mr Burke acting as a trustee entirely upon our client’s instructions.

It is our client’s belief that the major reason for the scheme now being in deficit was because of the mishandling by others after 1992. Very large fees were incurred and our client seems to recall that poor investment decisions were made. Although our client did not have any legal liability, he did feel a moral obligation to do the “right thing” and put his entitlement in the pot so as to reduce any shortfall. (Mr Burke) was aware that our client was going to do this and our client expected (Mr Burke) to do the same.”

SUBMISSIONS
31. The Applicant maintains that Mr Burke failed in his duty as a trustee in that he wrongly permitted the matters complained of to occur and that in consequence the Scheme fell into deficit. He also complains that Mr Burke’s acts of maladministration led to delay in the winding up of the Scheme. He infers that Mr Burke should have acted in the same way as Mr X who forewent the pension benefits due to him under the Scheme on the basis that the Trustees would not pursue him for any alleged breach of trust.  The Applicant says that although he is not a lawyer to his mind Mr Burke was not unconscious of his acknowledged negligence and breach of duty and that the very word recklessness means a careless unconcern for the consequences without having sufficiently considered the matter.  He considers that Mr Burke grossly deviated from the standard of care a reasonable person would have exercised in like circumstances.
32. LDTC has told me that the Trustees made no claim in the Employer’s liquidation as the Liquidator told them that there was no possibility of a dividend for unsecured creditors.

33. LDTC has said that the Applicant would have been entitled to a full pension of £4,378.80 per annum (as at his date of leaving) but that due to the deficit this was reduced to £127.87 per annum (as at his date of leaving). This meant that after securing his GMPs the Applicant would receive only 3.17% of his entitlement. He commuted his reduced benefits to a tax-free cash payment of £2,896.
Submissions from Mr Burke

34. The agreement of the Trustees to accept non-payment of the Employer’s contributions was taken reluctantly in difficult circumstances for the Employer. Had the Trustees refused the Employer could have had to cease trading so that employees, most of them members of the Scheme, would have been made redundant. That was hardly in the interests of the members.  It would have been wrong, irresponsible and against the interests of the Fund Members. 

35. While the need to withhold Employer’s contributions was clearly undesirable it represented the lesser of two evils for the members.  A sum of a little over £20, 000 as the initial non-payment was only 1 % of the value of the fund as it stood.  
36. While Mr Burke has noted the decision of the Finance Director to relinquish benefits under the scheme his circumstances differ from those of Mr Burke who did not continue in a senior role in the business.

37. The Trustees not only aimed to run the Fund with a one-third margin of assets over current liabilities but could always do so.
38. Mr Burke understood the actuarial advice received not to be in conflict with the decision to accept non-payment of the Employer’s contributions. It is unfair after 14 years to seek to draw conclusion from the absence of any record of that advice.  

39. Professional fees charged by and investment decisions made by the Statutory Trustees appointed after the Company went into liquidation may have contributed adversely to the later state of the Scheme’s fund. A major cause of the fund being in deficit was the disposal of Hewson House at a time of collapsing equity and property prices. 

40. There is no suggestion that it was improper to realise funds into cash. A large sum had to be paid over to the equivalent Pension Fund of Renault UK Ltd following the company disposing of significant parts of its operation, 

41. The sum of £36,000 spent on Hewson House was expenditure as the Landlord. Mr Burke does not understand the comment that the Trustees never accounted for that cost. 
42. A separate valuation was obtained by the Trustees at the time of the purchase of Hewson House. The Company Chairman would have insisted on this. There is nothing sinister in the Company using the money released by the sale of the property to the Fund for the purpose of reducing debt,

43. Rent was always being paid regularly if not always properly. Arrears, if they occurred, were only of a few days’ duration. 

44. He did not act in any way in breach of trust
CONCLUSIONS

(a)
Failure to take steps to ensure that Employer paid Contributions

45. According to Mr Burke, a considered decision was taken by himself and his fellow Trustee (who like Mr Burke was a Director of the Company), to allow the Company a contribution holiday. This decision is said to have been taken, not because the Scheme was over funded but in recognition of the financial difficulties besetting the Company. 

46. Mr Burke has submitted to me that I should not read too much into the fact that no trace can now be found, some 14 year’s later, of any actuarial advice condoning that decision. But it is his clear from his own evidence to me that he neither saw, nor sought any such advice. Nor did he seek any legal advice.

47. I do not doubt that his overriding concern at the time was to find the means of allowing the Company time to recover financial stability and that he did not expect the withheld contributions to mount up in the way in which they subsequently did. But there was a clear failure on his part to fulfil his responsibility as a Trustee of the scheme.  That failure was exacerbated by the failure to keep the matter under review: a decision to allow payment equivalent to 1% of the fund to be deferred led on to a much greater sum not being paid with the Trustees doing nothing at all to seek to stem the tide. 
(b)
Unauthorised payment of £20,000 to the Employer
48. I have not been able to substantiate that such a payment was made. It follows that I should not make any direction about this.

(c)
Investments moved into cash

49. I have no reason to disbelieve the Applicant in his assertion that more than £1m of investments was encashed. But I also have no means of establishing at this distance in time what then happened to that money.  A possible explanation lies in Mr Burke’s suggestion that a significant sum needed to be transferred from the Scheme following the transfer of staff in that part of the business which was acquired by Renault shortly before the Employer went into liquidation.
(d)
Purchase of Hewson House

50. Property is not necessarily an unsuitable investment for a pension scheme but, as I put to Mr Burke in the course of the Oral Hearing, holding assets in the form of property can lead to problems if the scheme needs to realise cash. Indeed he himself points to just such a difficulty when he criticises the Independent Trustee for selling Hewson House at a time when the market was depressed. 
51. Although I have noted Mr Burke’s assertion that the Scheme would have commissioned its own valuation before acquiring the property from the Employer, I have seen no evidence that this was done. Perhaps more importantly there is no suggestion whatever that the Trustees took any actuarial,  investment or independent legal advice as to whether it was appropriate for the Scheme to invest 20% of its assets into the particular purchase and to let that property to what they knew to be a highly geared company. 
52. There is, as Mr Burke submitted to me, nothing wrong with the Employer using the money received from that sale to pay off some of its debts. But that could have been achieved had the property been sold elsewhere. I cannot escape the conclusion that in agreeing to buy Hewson House, the Trustees were largely motivated by what was best for the Employer and did not take prudent account of what was best for the Scheme. 
(e)
The Lease to the Employer and failure to obtain rent 
53. As I have already noted, there was no critical analysis on the part of the Trustees as to the worth of the Company’s covenant as a tenant although I note that at the time of the transaction the Company, although highly geared, was said to be trading profitably.

54. Mr Burke seems to have been unaware (and was taking no steps to make himself aware) of the Company’s failure to pay that rent. As a trustee he acquiesced in another debt being built up.

(f)
Personal Liability of Mr Burke

55. As a trustee of the Scheme, Mr Burke may be protected by Clause 7 of the Scheme’s Trust Deed. For him to have any personal liability for the losses to the Scheme which resulted from the decisions I have reviewed above, he needs to have knowingly and intentionally committed a breach of trust. 
56. As a general Rule of Law exoneration clauses of that kind should be interpreted strictly against those who seek to rely upon them.  Nevertheless the Courts have tended to give a restrictive definition to what is meant by wilful default and to have applied the wilful default test in the context of exoneration clauses.  Thus reviewing the then existing authorities in Re Vickery Maugham J indicated that the Court of Appeal had decided that "wilful default" implied either a consciousness of negligence or breach of duty or a recklessness in the performance of a duty. I have borne that approach to decide whether Mr Burke knowingly and intentionally committed a breach of trust when taking action or failing at times to take action in relation to the matters reviewed in this investigation. 

57. Negligent though Mr Burke’s actions may have been, I do not think they can be described as consciously negligent and thus they fall short of being seen as a knowing or intentional breach of trust.  It follows therefore that I make no direction against him requiring restitution of the trust fund. 
DAVID LAVERICK

Pensions Ombudsman

21 February 2007

Summary of evidence and oral submissions collected in an Oral Hearing of 

12 September 2006
Mr Burke said that he took exception to the idea that he had played fast and loose with Scheme funds. His company was made up of 14-15 constituent businesses. It represented four manufacturers, two of them major. The company was in the business of motor sales and retaining of spare parts. Loss-making firms had been acquired in the belief that they could be made profitable by good management. While terms and conditions of service were slightly different for top management, the occupational pension scheme was the same for all. It was a final salary scheme based on 1/60ths. Most of the 460 employees were in the Scheme

The company was run by four executive directors joined in the late 1980s by a number of part-owners as non-executive directors. They relinquished some of their shares to new executives when the latter joined the company.

1989 had been a very good year for the company but 1990 was a terrible year for the motor industry as the recession deepened. The problem for the company, which was highly-geared, was exacerbated by the steep rise in interest rates.

Mr Burke agreed to a suspension of the Employer’s contributions as he believed, wrongly as it later transpired, that the Scheme was well-funded (i.e. 30% above its liabilities). Doubts grew as the recession deepened. He had reasoned that if the company was to survive the holiday would have no effect on the fund. If it did not survive everything would be in hotchpotch anyway. He could have insisted on the Employer’s contributions being made but that would have forced the company into liquidation. The holiday decision was not taken lightly. The sum in issue was about £20,000, approximately 1% of Scheme assets.

Mr Burke said that there had been discussion about whether to take a contribution holiday at a meeting of the company’s Board following which Mr X and he had adjourned to take a decision as Trustees.  He could not recall any occasion when the Trustees had not agreed with the views of the Board in relation to the Scheme. The interests of the company and its employees were not at loggerheads

Mr Burke said that membership of the Scheme had been compulsory but had ceased to be so with a change in the law. The evidence shown to him at the Oral Hearing that only 190 employees were in it in 1989-90 did not square with his understanding of the position but he accepted the figures shown to him which included information that numbers declined to 120 in the following year. He supposed that such a decline was because of the sale of companies.

Although in his submission of 7 July 2003, he had not argued that the decision to take a contribution holiday had been taken in the interests of the employees, there was no conflict between what he said then and what he was saying now.

In response to a question as to what actuarial advice the Trustees had taken Mr Burke said that the Finance Director dealt with that side of things. Mr Burke had understood that the Finance Director had referred the matter to the Scheme auditors and that they had referred the matter on to Grant Thornton (a firm of Accountants). Mr Burke thought that Grant Thornton had access to specialist actuarial advice. Mr Burke did not know what advice had been received but the Finance Director had expressed to him the view that the fund could stand a holiday.

In referring to the “current liabilities” of the Scheme, Mr Burke said he was distinguishing between the liabilities of the Scheme at the time of the contribution holiday and its “ultimate liabilities” Provided the Scheme was ongoing there was a need to have sufficient funds available to meet current liabilities e.g. if some employees wanted to transfer to another scheme. 

Mr Burke believed that there was sufficient in the Scheme to deal with all liabilities if the company stopped trading and that the actuarial advice did not indicate otherwise. Mr X had given his views to the Board. Mr Burke believed that the Trustees had acted honestly.

Mr Burke was seeking not to put employees out of work. The contribution holiday was seen as a temporary expedient to avoid this.
Mr Burke said that when he left in 1992 he was entitled to a pension of 20/60th of £50,000 i.e. about £16,440. Had he remained until his Normal Retirement Date in 2008 he would have received 90% of 2/3rds of his final salary in that year. Mr Burke estimated that he now likely to receive a pension of only about £5,000 per annum. That would rise to about £6,300 pa at NRD. The down-rating applied to contributions made after 1974. All employees were treated the same.

Mr Burke suggested that the statutory trustee had contributed to the deficit. He said that his evidence was anecdotal but he believed that poor decisions had been made after 1992, about which some Scheme members had complained to him. A deficit of 96.9% after taking account of GMP liabilities was by no means the result of his decisions as Trustee.
Mr Burke agreed that the lost employer contributions amounted to over a quarter of a million pounds. When taking the decision to begin a contribution holiday the amount for the first year had been only about £23,000. The situation deteriorated rapidly.

There was no formal review by the Trustees following that original decision. . Circumstances just deteriorated. He knew that it was impractical to reinstate the payments.

Mr Burke said that he realised this in about April 1992. Some of the company’s assets were sold to Renault and the value of the benefits of employees transferred as part of that sale had to be transferred. He was shocked by the amount involved and realised that the fund could not meet its liabilities, six months before the company’s liquidation.

Mr Burke did not believe there was scope for the Scheme to negotiate a lesser payment than the full entitlement of the benefits of the transferring employees. He had not questioned whether the Scheme could afford those payments. He believed that there was no choice: without such moneys being transferred from the Scheme, Renault would not have gone ahead with the purchase. 

The Trustees used the same solicitors as the Company. The Trustees did not take specific legal advice as Trustees about the contribution holiday or the transfer of funds.

Mr Burke said that he had no recollection of any payment of £20,000 from the fund to the Employer but asked in any event why such a payment would be seen as improper. He agreed that he would have signed any cheque of that nature.

Mr Burke said that there were minutes of Trustees’ meetings even when such a meeting was held during an adjournment of the Company Board meeting.

Mr Burke said that he supposed that the Scheme assets had been moved into cash that had been to finance fund transfers when employees moved to other firms such as Renault (December 1991). He was not aware of any general strategy to move funds into cash; The Finance Director administered the financial side of the Scheme. As Trustee, Mr Burke would have been aware of any encashment and it purpose.

Mr Burke said that some work was done on fitting out Hewson House before it was sold to the Scheme. The Scheme met that cost as well as subsequent fitting out costs. He said that the sale of Hewson House to the Scheme was popular with employees. He had taken soundings of staff as had Mr X. 

Mr Burke said that the Trustees would have commissioned a separate valuation. Husseys acted for the company but he could not remember who acted for the Trustees. Sometimes they used a local valuer. The sale to the Scheme was between three and six months after the company purchased the building.

The sale had brought a profit of about £70,000 to the company but Mr Burke said that the transaction was done on the basis of proper valuations. The company used the profit to reduce debt and so the employees benefited. No professional advice was sought as to whether this was a sound investment for the Scheme to make. The purchase represented about 20% of the assets of the fund. 

Mr Burke agreed that such a property might not be easy to sell in the event of a “fire” sale but said that the lower rental income was offset by the increase in property values. He did not discuss the purchase with the then actuaries, Sun Life.

Mr Burke said he was not aware that the company was not paying the rent due to the Scheme but accepted that he should have been. He looked at the Scheme accounts only when they were put before him by the Finance Director who later took over the management of the Scheme from Sun Life to save costs. The information Mr Burke received was on an annual basis. 
The Scheme’s business was “quiet business” compared with what he had to deal with as Chief Executive of the company. Mr X was competent so that Mr Burke felt the Scheme administration met the standard expected of a prudent businessman.
Mr Burke felt it was unfair to say that he was not protecting the fund properly. He had a good record for looking after his staff but he did accept that he had not distinguished between those who were and those who were not members of the Scheme

Mr Burke summed up by saying that the situation from 1990 was difficult with increasing problems which necessitated the sale of the constituent companies. He was busy with all that as well as with the banks. He had operated under great stress and pressure. It was not maladministration to let the Finance Director get on with the day to day running of the Scheme. Mr Burke stressed that he was not in any way criticising the finance director. 
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