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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs J Brown

Scheme
:
BT Pension Scheme

Trustees
:
The Trustees of the BT Pension Scheme

THE COMPLAINT (dated 6 August 2001)

1. Mrs Brown has complained of injustice as a consequence of maladministration on the part of the Trustees in that they have refused to honour a contract for the purchase of additional pensionable service.

Trust Deed and Rules

2. Rule 18 provides,

“Added Years

(1) Purchase of added years

(a) With the consent of the Trustees a BTSSS Member may before Normal Retiring Age purchase a number of added years not exceeding that number which will enable him to complete 40 years’ Reckonable Service by that age.

(b) The added years may be purchased by additional annual contributions up to Normal Retiring Age at the rate shown in the table in Schedule 7.

(c) If the BTSSS Member’s Salary is reduced for any reason other than permanent appointment to a lower grade contributions shall be assessed on his unreduced Salary.

(d) If the reduction is due to ill health and the BTSSS Member’s sick pay is insufficient to pay the contributions they shall be wholly suspended during his sick leave.

(e) If the reduction is due to the BTSSS Member’s absence with H M Forces when he is eligible for balance of civil pay which is insufficient to pay the contributions they shall be wholly suspended during his absence unless the BTSSS Member opts to continue payment from his other income.

(f) Where contributions are suspended for these reasons an appropriate adjustment to the additional annual contributions (to be certified by the Actuary) shall be made when the BTSSS Member returns to Principal Company or Participating Company employment to discharge his liability before Normal Retiring Age.  No further contribution shall be made after the cessation of service.

(g) If the BTSSS Member retires before Normal Retiring Age the number of added years shall be calculated according to the amount of contributions paid up to the date of retirement.

(h) If the BTSSS Member dies in service the number of added years shall be calculated according to the total number of added years the BTSSS Member has contracted to purchase.

(i) The payment may alternatively be made at the time of the purchase by a lump sum to be calculated by the Actuary.

(2) Added years purchased at retirement

With the consent of the Trustees and subject to satisfactory evidence of health a BTSSS Member over Normal Retiring Age may purchase at the time of retirement added years by a lump sum calculated by the Actuary but so that his total Reckonable Service on retirement shall not exceed 40 years by more than his years of service after Normal Retiring Age or 45 years in all.

(3) Purchase of added years by Employer

The Principal Employer or a Participating Company (whichever is the employer) may with the Trustees’ consent and at its own expense purchase at a rate to be assessed by the Actuary added years for a BTSSS Member whose qualifications in its view merit exceptional treatment.

(4) Maximum number of added years

The maximum number of added years which may be purchased under this Rule shall in no case exceed the maximum specified by the Revenue.”

3. Schedule 7 sets out a table of costs for the purchase of added years by ages from 22 to 58 and provides,

“In applying the table age will be reckoned in years and completed months.  If the age is not an exact number of years the percentage will be calculated proportionately by reference to the figures for the age reckoned in complete years and the next higher age.”

4. Rule 26 provides for discretionary benefits,

“At the request of the Principal Company and with the Trustees’ consent, the Trustees shall grant

(a) such special terms and benefits in respect of a BTSSS Member, or pensioner or Deferred Pensioner who was a BTSSS Member as are requested by whichever of the Principal Company and the Employers employs the BTSSS Member or employed the pensioner or Deferred Pensioner who was a BTSSS Member

(b) benefits for any other person for whom the Inland Revenue permits the Scheme to provide benefits

provided that the Principal Company or Employer (as the case may be) pays such additional contributions (if any) as the Trustees, with the advice of the Actuary, may require in respect of such terms and benefits, which shall be subject as appropriate to Rule 21 (Preservation of benefits)”

Scheme Booklet

5. In the Added Years booklet provided the section headed ‘Some questions answered’ deals with the cost as follows,

“Q
How much will it cost?

A
It depends on the number of years you wish to purchase and your age (in years and months) at the date your contract starts.  The older you are the more it will cost.  For examples see the Table of Cost of Purchasing Added Years’ on page 4 of this booklet.”

6. Page 4 of the booklet contains a table which reproduces the rates of contribution as set out in the Scheme Rules.  The form for requesting details of payment of additional contributions is part of the booklet and is detached by the member.

Background

7. In June 1993 Mrs Brown signed a contract to purchase 6 years 139 days additional Reckonable Service by payment of an additional 9% contribution.  Mrs Brown’s 1997 Benefit Statement showed that as at 31 October 1997 she had purchased 2 years 176 days.

8. In December 1997 BT introduced a Profit Related Pay (PRP) scheme.  In June 1998 Mrs Brown received a letter from the BT Pensions Centre explaining that the introduction of the PRP scheme could affect her additional contributions.  Mrs Brown was told,

“As a participant in the PRP scheme, your net take-home pay will increase, because part of your earnings will be paid free of tax.  However, because you and BT are sharing the savings, your gross taxable earnings will reduce at the same time.  Your pension benefits and normal contributions to the BT Pension Scheme will not be affected by this.  These will continue to be based on your contributory pay as if PRP did not exist, but any additional contributions made to the BT Pension Scheme can be affected.

The Inland Revenue set a total limit on the amount that you can pay into the pension scheme.  Your normal contributions and any additional contributions cannot exceed 15% of your taxable earnings in any tax year.  You are currently paying 15% which is close to this limit.  Under the PRP your gross taxable earnings will reduce, your current level of contributions would take you over the limit if you continued to pay them.  You must, therefore, reduce your additional contributions to 14.3% of your taxable earnings.

The maximum monthly Added Years contribution you can purchase, from June 1998 is reflected in your enclosed new contract.  I confirm that, as at 31 May 1998, you have purchased 2 years and 292 days of your original contract.  You can pay 14.3% of fluctuating pay and any benefits in kind that you receive in the form of a lump sum payment at the end of the tax year.  A booklet and application form can be sent on request.”

9. The enclosed form, headed ‘Added Years Contract’ stated,

“I, MRS JEAN BROWN authorise the deduction of 8.3% per month from my salary in respect of the purchase of an additional 5 years 324 days with effect from month ending 30/6/98.

This is in addition to the standard 6% deduction and any other pension related contributions I am currently paying.

I understand that:

1 (a) the additional contribution of 8.3% will continue until I reach 60 years of age on 15/7/2005.

(b) this contract is valid only if I continue to work full-time until 15/7/2005.

2 (a) it is my responsibility to check my pay slip and ensure that the deduction taken in respect of Added Years is correct, and if not to inform the Pensions Centre immediately.

(b) it is my responsibility to inform the Pensions Centre immediately should the number of hours I work per week change, or my pay reduce for any other reason, as a revised Added Years contract may be necessary.”

10. Mrs Brown signed and returned the form on 9 June 1998.  In her accompanying letter, she said,

“Further to our telephone conversation yesterday, I have signed and enclosed my new contract as requested in your letter of 5 June.

According to your letter, at 31 May 1998, I have purchased 2 years and 292 days of my original contract.  My new contract advises that my new contribution of 8.3% is for purchase of an additional 5 years 324 days from 30 June 1998.  Therefore, I understand, from our conversation, that the total number of years to be added to my pension in July 2005 will be 8 years 291 days and I have signed this contract on that understanding.”

11. Mrs Brown’s 1998 Benefit Statement showed that, as at 30 September 1998, she had purchased 2 years 359 days and that, at age 60, she would have purchased 6 years 139 days.  Mrs Brown queried this with the BT Pensions Centre.  The fact that members were paying reduced contributions but appeared to be securing increased additional service had been raised with the BT Pensions Policy Department by the Pensions Centre.  BT confirmed on 3 December 1998 that they, as Principal Company, would honour the original contracts whilst the members were paying reduced contributions.  BT agreed that they would utilise the augmentation rule for this and that the additional cost would be met by BT’s future contributions rather than a lump sum.

12. Mrs Brown was informed of this decision on 3 December 1998.  The letter from the Pensions Centre explained that they had sought further advice from ‘Pensions Policy’ because members were purchasing more service with less money and they felt this was inconsistent and unfair to members who opted out of the PRP scheme.  Mrs Brown was told that a decision had been taken that members’ original contracts would stand and that BT plc was writing off the cost that should have been deducted.  Mrs Brown was told that her original added years contract for 6 years and 139 days was still effective.

13. Mrs Brown also received a letter dated 10 December 1998, which informed her that from January 1999, under the PRP scheme, her maximum contribution would be 8.75% and her monthly Added Years payment would be amended to £146.94.  This letter stated,

“As you were purchasing Added Years prior to the commencement of the PRP Scheme, BT are exceptionally allowing your original contract, to purchase 6 years 139 days to stand, whilst enjoying reduced contributions.”

14. Mrs Brown contacted the Pensions Centre and asked them to consider reinstating her new contract.  She was told that they were unable to reinstate her new contract because this would be unfair.

15. Mrs Brown took her complaint through the Internal Dispute Resolution (IDR) procedure.  She received a stage one response from the Appointed Person in May 1999.  This confirmed that, in his opinion, the original contract for 6 years 139 days should stand.  The Appointed Person explained that added years’ contribution rates were set out in Schedule 7 to the Rules (see paragraph 3).  Mrs Brown was told that at the time she signed the new contract (at age 52 years and 11 months) a contribution of 8.3% would purchase an additional 3 years and 98 days, which, together with the 2 years and 292 days she had already purchased, would have given her 6 years and 25 days.  The Appointed Person explained that the Pensions Centre had made an error in calculating the amount of service to be purchased by reference to Mrs Brown’s age when she took out the original contract (age 48).

16. The Appointed Person stated that the Trustees were required to apply the Scheme Rules and therefore could not agree to allow Mrs Brown to benefit from an error by the Pensions Centre.  The Appointed Person confirmed that BT had agreed that the Trustees should honour the original contract despite the reduction in contributions.  He expressed the opinion that this was sufficient compensation for any distress and inconvenience caused by the error by the Pensions Centre.  The Appointed Person also expressed the opinion that, although the added years form was referred to as a contract, it did not actually constitute a contract and was not legally binding on the Trustees.

17. At stage two of IDR, the Trustees’ response reiterated the explanation that the error had been caused as a result of a misunderstanding on the part of the Pensions Centre.  The Trustees did not agree that Mrs Brown had suffered any financial loss as a result of the error, rather that she had suffered a loss of expectation.  According to the Trustees, BT had considered whether Mrs Brown’s pensionable service should be augmented but had decided that this was not justified because she had not suffered an actual loss.  They explained that they were required to follow the rules of the Scheme and could not augment benefits without authorisation from BT.

18. On 14 June 2000 the Pensions Centre wrote to Mrs Brown informing her that her contributions should have increased from 8.75% to 8.84% in January 2000.  She was told that the change would take effect from June 2000 and no arrears would be recovered.  In November 2000 the Pensions Centre wrote to Mrs Brown notifying her that the PRP scheme would cease in December 2000.  She was told that, with effect from January 2001, her additional contributions would increase to the original percentage. 

19. The Trustees say that Mrs Brown has benefited from a reduction in contributions (totalling £233) without any reduction in the original period of added years.  They argue this is sufficient redress for any injustice caused by their maladministration.

CONCLUSIONS

20. Mrs Brown’s contention is that a contract exists between herself and the Trustees.  Mrs Brown has identified the elements she considers necessary for a contract to exist, ie an offer from the Trustees, her acceptance and consideration in the form of the contributions.  The Trustees, on the other hand, argue that to honour Mrs Brown’s added years contract would cause them to act ultra vires.  

21. Clearly the ‘contract’ sent out to Mrs Brown in June 1998 was contrary to the provisions in the Scheme Rules.  When Mrs Brown signed her new contract she was aged 52 years and 11 months.  Under the Rules each additional year would cost her 2.54%, in which case 8.3% would secure an additional 3 years and 98 days.  When this is added to the additional service she had already secured by June 1998, ie 2 years and 292 days, the total at age 60 would be 6 years and 25 days.  This is of course less than she had originally wished to secure by payment of a contribution of 9% starting at age 48.  The error made by the BT Pensions Centre was in calculating the additional service purchased by a contribution of 8.3% as if this applied to the original contract, ie by reference to Mrs Brown’s age when she first started paying additional contributions.

22. The Trustees must act in accordance with the Scheme Rules and they do not have the power to augment benefits without the agreement of BT (see Rule 26 in paragraph 4).  So, if the added years agreement is viewed in terms of a contract between Mrs Brown and the Trustees, it is one which is impossible for the Trustees to perform.  However, I am not persuaded that this agreement should be viewed as a contract.  The letter of 5 June 1998 is a notification of a change to the maximum contribution allowed rather than an offer.  The form signed by Mrs Brown is not an acceptance directed to the Trustees but rather it is authorisation for the Pensions Centre to deduct additional contributions from her salary.  In view of this, I do not agree that the Trustees are bound to allow Mrs Brown to pay a reduced contribution and again increased additional service.

23. Nevertheless, it was maladministration to misinform Mrs Brown as to the amount of additional service her contribution would secure.  The Trustees are, of course, ultimately responsible for any such information sent out to members regarding their benefits.  Thus the misstatement of Mrs Brown added years amounts to maladministration on the part of the Trustees.

24. There has been no direct financial loss to Mrs Brown.  Although she has quantified her loss in terms of the additional benefits the increased service would have secured, there was no entitlement to these benefits and therefore this does not constitute a loss.  There is conceivably a loss of expectation but this is limited to the period between Mrs Brown signing her form and receiving revised confirmation of the service to be purchased, which was a matter of a few months.  Mrs Brown has said that, had she been given the correct information in the first place, ie that BT would honour the original contract despite the reduced contributions, she would have considered this generous.  Nevertheless, Mrs Brown has suffered a certain amount of distress and inconvenience as a consequence of the misstatement.  To the extent I uphold her complaint against the Trustees and make a direction to provide recompense for this, having taken account of the Trustees views set out in paragraph 19.

DIRECTIONS

25. I now direct that the Trustees shall pay Mrs Brown £150 as redress for the distress and inconvenience caused by their maladministration.
DAVID LAVERICK

Pensions Ombudsman

23 May 2002
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