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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Humberts (on behalf of Mrs S M Watton)

Scheme
:
Humberts Pension and Life Assurance Scheme (“the Scheme”)

Manager
:
Humberts Chartered Surveyors (“Humberts”)

Assurer
:
Alba Life (formerly Britannia Life) (“Britannia” and “Alba”)

THE COMPLAINT 

1 Humberts complain that their agent, Professional Assurance Services Limited (“PASL”), was given an incorrect transfer value by Britannia for Mrs S M Watton, an employee of Humberts, which led her to make decisions to her detriment.  Humberts estimate her loss at £383.83 per annum.

THE SCHEME

2 Rule 18 of the Scheme Rules provides:

“Discontinuance of the Scheme or part of the Scheme”

…(c) if the scheme is being completely discontinued the Trustees shall take one of the courses of action set out in (d) (i) (ii) and (iii) below only in respect of each affected member whose benefits have not already been so dealt with.

(d) (i) benefits shall be provided under Rule 6 at the Member’s retirement by the amount in the Member’s Termination Account.

(ii) The Member shall be provided with an individual policy in his own name as set out in Rule 12(h).

(iii) If the Member shall immediately become a member of another fund, scheme, or arrangement, including a personal pension scheme, then in the same manner and subject the same conditions as if the Member had left pensionable service and the provisions of Rule 12(f) had applied (except as herein qualified) the Trustees shall, with the consent of the Member, unless his consent is not required because the transfer is made in the circumstances set out in regulation 19(2) of the Occupational Pension Schemes (Preservation of Benefit) Regulations 1984, pay the administrators or trustees of such other fund, scheme or arrangement a transfer value of the cash equivalent of his benefits then secured under the Policy but only if such Trustees or administrators are prepared to accept it…”

MATERIAL FACTS
3 The Scheme was a final salary scheme.  It was discontinued as from 1 April 1992 and replaced with a group personal pension scheme.  Humberts employed PASL to wind up the Scheme.

4 On 5 July 1998 Britannia told PASL that the deposit account value of the fund as at 30 June 1998 was £3,009,955.84.  This sum was available for transfer to another Britannia contract.  A 5% penalty would be levied if it were transferred elsewhere.  Britannia provided details of annual pensions for six members and commented that a deduction of £125,810.43 was made before apportionment “(although this is a theoretical deduction as no monies have been removed from the Deposit Account)”.  Britannia added: 

“The actual cost of each member’s pension entitlement will differ from those shown above, as the member will have the option of a full pension or tax free cash plus a residual pension.  For this reason the values shown cannot be guaranteed and will therefore be subject to revision at the date of settlement.”

5 A spreadsheet was attached showing each member’s proportioned share of the remaining funds.  Each member’s scheme entitlement was costed out on Britannia Buy-Out rates.  For current members that was the full buy-out cost of the members’ scheme entitlement (inclusive of GMP liability).  For preserved members that was the buy-out cost of the excess entitlement plus the value of Accrued Rights Premium (ARP).  Two schedules were also enclosed showing cash equivalent transfer values for current and preserved members as at 13 June 1998.

6 On 7 July PASL wrote to Humberts saying that on the basis of the figures provided by Britannia the author strongly recommended Humberts’ acceptance of Britannia’s figure for the buy-out.  He said: 

“The figures provided by Britannia Life are in line with those requested at the recent meeting.  I have had an opportunity to run through the figures and compare them with the transfer values which were originally quoted to each of the members when we held our meetings with them.” 

Taking account of the accrued rights premiums to be paid to buy members back into the SERPS scheme, he said that in all but one case “the excess transfer value is now greater than that previously quoted.” He recorded that the quotation for buy-out from other companies had produced only one quotation in the sum of £4,219,110.  He calculated that Britannia’s buy-out cost was £2,955,522.33.  He said it was time to obtain realistic guarantees from Britannia; to write to each member confirming their share of the fund; and to write confirming that they wished to proceed as previously agreed.

7 On 10 July PASL wrote to Britannia confirming that the Trustees had accepted “the basis of the figures used by you in your calculations”.  He asked for figures with a long guarantee so that he could write to members.

8 On 27 July PASL wrote to Britannia, again saying that individual members were asking for guaranteed figures.  PASL repeated the request for the transfer value analysis and for the procedures for dealing with individual members’ options as they made their decisions.  Britannia were requested to extend the guarantee period for one month from 14 August.  On 11 August PASL repeated a request for confirmation of the procedure for members’ transfers as two members were ready to transfer on the figures quoted.  The author repeated his request for the complete transfer value analysis noting that the deadline had been extended to mid-September but that was of no value until he received the outstanding information.

9 On 12 August Britannia sent PASL the Authority and Discharge forms for the two members ready to transfer.  Britannia requested a list of the members who did not require a transfer analysis and who had decided on the destination of their benefits saying that on receipt of such information it could then issue a comprehensive Authority and Discharge form.  The author confirmed that the transfer analysis was in progress and would be completed by the end of the following week.  On 21 August Britannia forwarded the transfer analyses for current members of the Scheme omitting six who had less than five years service.

10 On 15 September PASL sent Humberts a draft of the letter it proposed to send to all members.  The author noted that Britannia had still not produced transfer value quotations for members who had left before the discontinuance date.

11 On 18 September PASL wrote to each member stating that the figures quoted had been produced by Britannia “as actuaries to the pension scheme” and that the figures quoted could be guaranteed only until 14 October 1998.  Three options were outlined.  If no election was made the assumption would be that the member had chosen the first option.  The author explained that under Option 1 a member’s share of the old fund could be used to buy a deferred annuity with Britannia Life.  In Mrs Watton’s case the pension payable from normal retirement date would be £1793.33 guaranteed for five years including a 50% spouse’s pension if she died after retiring; the escalation rate would be 3%.  Option 2 was to apply the share to a Personal Pension Plan.  Under that option if the Personal Pension Plan was with Britannia the amount payable would be £15731.07 or with another assurance company £14944.52 (ie 5% less).  Option 3 was to take the share and apply it to a Section 32 Buy-out policy.  With this option there was a danger of overfunding.  In Mrs Watton's case the yield would have to be more than 25.7% for that to occur.  The author suggested that the Buyout Plan offered more options for the member and dependants though there was a danger of over-funding.  The recommendation was to accept Option 1.  

12 On 30 September PASL wrote to Britannia to express concern over the delay in producing transfer value analysis figures for members who left Humberts before the discontinuance date.  This was especially urgent as the deadline was still 14 October.  In addition he instanced the six members (not including Mrs Watton) who were within five years of retirement and for whom no transfer analysis had been produced.  He said the guaranteed deferred annuity rates for these needed to be checked with an explanation of why they were so unattractive.  He needed to write to the six and was not in a position to do so until Britannia replied.

13 In a fax of 7 October Britannia said the guarantee date could not be extended and added that the figures quoted for four of the six members were correct.  The two others were not mentioned.

14 In reply PASL asked how it was expected to work to the deadline without the information Britannia had undertaken to provide.  PASL reiterated that a transfer analysis had been requested for all members entitled to benefits not just active members.  PASL anticipated giving instructions on 15 October in relation to members who required a transfer value and those who required Bulk Buyout rates.  PASL reiterated its request for an explanation of the anomalies in the figures quoted for the four.

15 On 21 October PASL wrote to Britannia acknowledging receipt of a letter of 14 October.  PASL stated that TVAs, Personal Pension and Buyout quotations were still required but assumed that the figures would have to be reworked as the guarantee date had passed.  PASL said it proposed writing to all members who had a Preserved or Guaranteed Deferred Annuity bought for them because of the expiry of the deadline and advising they would have to take up the question of transfers direct with Britannia.

16 On 19 April 1999 PASL faxed Britannia about members who were active members at the date of discontinuance and who had taken non-profit buy-out policies.  Mrs Watton’s case (where the guaranteed deferred annuity quoted had been £1739.33 per annum and the policy document recently received showed a guaranteed deferred annuity of only £1375.50) was quoted.  Britannia was asked for an explanation of the discrepancy of £363.83.

17 PASL chased a reply on 21 May and again on 3 June and asked for a retirement package for a member retiring on 31 July.  On 22 June Britannia phoned PASL saying that the delay was due to the absence of a key member of staff.

18 On 23 June PASL wrote to Britannia saying that there was a major problem in respect of the deferred annuity policies.  It said that members’ decision to take deferred annuities had been based upon transfer values prepared by Britannia.  The author referred to the reminders sent to Britannia which had elicited no response.  Britannia acknowledged this letter saying it “makes sad reading” and said that the complaint would be investigated.

19 A fax dated 28 June from Britannia recapitulated what it considered it had undertaken to provide:

1 “Details of benefits under 35060, as calculated by the scheme basis.

2 What would happen if the member transferred to a BL Personal Pension Plan?

3 Benefits available via the Bulk Buy-out

4 Amount available as transfer value.”

Britannia said that its letter of 5 July 1998 effectively provided items 3 and 4 and that the TV analyses issued in September 1998 illustrated items 1 and 2.  The fax continued saying that the author of the 5 July 1998 letter 

“explained in this letter that the amount being applied to the Buy-outs was each member’s share of the Deposit Account and that the Buy-out cost of providing members’ full scheme benefits was not being met.  This is why there is in general a slight difference between the two figures on the table on your fax.  For most of the cases shown the figure in the first column is the scheme benefit (number 1 above), the other is the benefit secured via the buy-out (number 3 above)”

20 The author then detailed some exceptions in cases where errors had been noted and corrected.  The author also noted that in four cases the figures in the two columns were the same.  “TV analyses were not done for these members as they were within 5 years of retirement.  The pension figure shown is that secured by Buyout”.

21 On 5 July PASL wrote in reply to the fax saying that the letter of 5 July 1998 was not an adequate response to the points raised: PASL said that the letter had made it clear that there was no possibility of members being provided with benefits on a Scheme basis PASL asked why, in September, had Scheme benefits been quoted if they were not going to be provided? The writer said.

“My understanding of the whole rationale behind transfer value analysis is to assist an individual to decide whether or not to take the preserved benefit on offer (in this case the Bulk Buyout figure) or to accept a transfer value.”

PASL said that so far as the three misquotes were concerned, simply correcting the figures took no account of the impact on the individuals.

22 On 29 July Britannia replied saying that the options issued were their standard options and that an explanation was issued at the time outlining what the figures represented.  The reply continued: 

“I would agree, however, that it does appear to be a waste of time issuing inapplicable quotations.  Britannia Life has acted properly upon the Trustees’ instruction and therefore we are unable to review our position.”

23 PASL took issue with the statement about Britannia’s standard options, saying that Britannia’s actuary had been present at the relevant Trustees’ meeting which had led to the provision of the information provided in Britannia's letter of 5 July 1998.  PASL said:

“it was made clear to the actuary that transfer value analyses were required which could provide members with a comparison of the options available ie the amount of their deferred annuity, the amount of their transfer value and the amount that this could generate under a Personal Pension or a Section 32 Buy Out Policy…at no stage between the meeting at which (the Actuary) was present and the issue of the policy documents by our office was there any mention whatsoever of the fact that the preserved pensions shown in the transfer value analyses were more than the actual deferred annuities which would apply…” 

24 A reply to this letter was chased on 8 September.  In its reply of 10 September Britannia said:

“As I understand it you are challenging the fact that figures which were erroneously issued for an invalid product are not being upheld by Britannia Life to allow the purchase of the product.  The remaining figures for appropriate products which were issued at the same time and which were simply updates of ones that had already been issued have been rejected by you in favour of the higher but invalid amount.  I am unable to locate any paperwork between ourselves and the Trustees which would indicate that we have contracted to provide that product based on those erroneous figures.”

25 In its reply of 14 September PASL queried the nature of the “invalid product” and reiterated the point that the thrust of the complaint was that:

“the figures utilised in the transfer value analysis issued to us on 21 August 1998 by your office were incorrect for large number of individuals concerned.  Your office was fully aware at the time that we would be writing to each individual with a copy of the analysis which would be used as a means of explaining and quantifying their options…it now transpires that in a large number of cases your office quoted the wrong amount of guaranteed deferred annuity...”

26 On 6 October 1999 PASL advised Humberts that it had received no response to its letter and that this meant that all of those who had selected deferred annuities would not receive their policy documents.

27 On 29 December Britannia wrote to PASL that it saw no reason to alter the decision it had already made.  In a letter of 21 February 2000 PASL instanced to Alba Life (Britannia’s successor) seven members experiencing difficulties as a result of the confusion.  The reply of 13 March stated that Alba was not prepared to foot the cost of providing additional pensions for the seven members in question including Mrs Watton.  The letter stated that it had already agreed to cover the cost of two particular pensions as a compensation payment to the Scheme at cost of £120,000.  It offered to extend an apology to the seven members affected.

28 In its reply PASL said that the trustees in the exercise of their discretionary powers would be prepared to augment the pensions of the seven.  The seven had elected to take a preserved pension based upon the transfer value provided by Britannia as it seemed to offer better value for money than any transfer.

29 On 15 May Alba stated that its position remained unchanged and on 19 June 2000 PASL wrote to me.

30 The Assurer has since told me it accepts that the Transfer Value Analysis forms submitted to PASL contained incorrect figures.  Its Corporate Business Manager has said he was “prepared to accept full responsibility” for the error.  However, he alleges that PASL contributed to the error 

“by reason of the fact that they did not carry out a check on the figures for each member and that it is reasonable to expect them to do so.  There was approximately one month in which to verify the figures before they were sent to members.” 

31 Britannia further stated that:

“ultimately it is the adviser who is responsible for any advice given and it therefore follows that they have a duty of care to ensure that all information which forms the basis of that advice is accurate.” 

32 Britannia argues that PASL's fee for effecting the winding up of the Scheme was £95,000 and it was reasonable for such a fee for proper checking to be carried out, bearing in mind that Alba received no fee other than its annual administration charge.  Britannia submitted.

33 Finally Britannia said:

“In any case our opinion is that Alba Life’s liability lies in putting Humberts in the position they would have been had we provided the correct information and if this would have resulted in certain members of the pension scheme opting for a personal pensions instead of a buy-out then we accept they should be put in the position they would have been in had they opted for a personal pension.  As this is unlikely to meet the expectations of members and by way of compensation for any distress caused I am prepared to offer an ex-gratia payment of £6,000 to be applied proportionately relative to the cost of benefits for the following…The benefits could of course be compensated further if Professional Assurance Services accept any liability.”

34 PASL has commented adversely on the length of time it took Alba to arrive at an admission of fault and points to the unnecessary administration this has caused PASL on its client's behalf.  It rejects the assertion of Alba that one of its duties to its client was to check Alba’s figures.  In August 1998 it received 125 Transfer Value Analyses and it would in any event have been impossible to check each one in the time available.  They were more concerned with critical yields which were used in providing independent advice to members.  They were retained to provide advice to members.  There was more time to check figures when the policy documents were issued.PASL said it was their normal practice to check policies before issuing them to our clients.  

35 PASL said it took no commission on the transfer of funds into personal pensions, annuity contracts and Section 32 buyouts.  PASL maintain that in addition to the £12,700 administration charge, Alba made money out of “covert charges being extracted from the Investment of the pension fund monies.” The members who suffered, PASL said, were those who elected to take a deferred annuity not those who elected to take a transfer value.  PASL said that:

“What is required is the cost of making up the difference between the deferred annuity quoted in the transfer value analysis and the deferred annuity shown in the policy document.” 

PASL comment that the cost of making up the difference has increased as annuity rates have worsened.

36 Mrs Watton reaches her normal retirement age of 60 in November 2005.

CONCLUSIONS

37 Alba has attempted to shift the blame onto PASL on the basis that it was the responsibility of the adviser to give correct advice.  Alba says that PASL should have checked the figures.  PASL had checked the earlier figures provided by Britannia but I accept PASL’s statement that it was not possible in the time available to check the 125 transfer value analyses it received in August 1998 I cannot see that PASL had any means of knowing that the quotations were incorrect.  The primary duty to ensure that they were correct was Alba’s and I see no basis for shifting onto PASL responsibility for the situation in which Mrs Watton found herself.  

38 In my view the quotation of incorrect transfer valuations by Alba amounted to maladministration and the consequence of that, aggravated by delay, led Mrs Watton to make a choice, namely a deferred pension with Britannia, which may well have been less favourable to her than the other two options then available.  Whether or not that is the case cannot now be determined with certainty.  She does not have the option of returning to the position she occupied before everything went wrong.  While rescission is technically available, time has moved on and the other options are not now available on the terms available when the decision was taken to take a deferred pension with Britannia.

39 Mrs Watton’s claim is for the cost of making up the difference between the deferred annuity quoted in Britannia’ transfer value analysis and the deferred annuity shown in the policy documents.  Given the maladministration I have identified I consider that is a reasonable request.

40 Bearing in mind that I have found that PASL contributed in no part to the detriment suffered by Mrs Watton I consider that Alba should guarantee her a deferred annuity of £1739.33 as originally quoted to commence in November 2005.

DIRECTION

41 I direct that within 28 days of the date of this determination Alba shall write to Mrs Watton confirming that her deferred annuity will in due course be put into payment at the rate of £1739.33 per annum as originally quoted in November 2005.

DAVID LAVERICK

Pensions Ombudsman

13 August 2004
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