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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr J K Chambers

Scheme
:
BAA Pension Scheme

Trustee
:
BAA Pension Trust Company Limited (BAA) 

THE COMPLAINT (dated 30 October 2001)

1. Mr Chambers complains of maladministration by BAA in refusing to allow him to transfer his benefits (on the grounds that the Scheme’s rules did not permit a transfer when the request was within a year of his normal retirement date (NRD)) despite earlier informing him that he could transfer at any time up to his NRD.

2. The Law Debenture (BAA) Pension Trust Corporation acts as the Scheme’s Independent Trustee, and has a very limited rôle in the administration of the Scheme.  It ceased to be one of “the Trustees” by trust deed dated 27 January 1999.  The complaint has only been brought against BAA.

MATERIAL FACTS

The Scheme’s Rules

3. Before 1 August 1989 the Scheme’s rules permitted a member to elect to transfer their benefits to another scheme or insurance company at any time before the normal retirement date under the Scheme.  The relevant Rules (the 1982 Rules) were adopted by a Deed of Amendment dated 24 March 1982.  The relevant part of Rule 27 of the 1982 Rules says:

“If an employee ceases to be a member and becomes a member of another superannuation fund or scheme which is wholly approved under the Finance Act 1970 (or approved for the purpose of this Rule by the Commissioners of Inland Revenue) …the Managing Trustees may on application from such member make a transfer value payment in respect of the members rights under the Scheme to his new scheme …”

4. On 1 August 1989 the Scheme was amended by a Definitive Deed (the 1989 Deed) adopting new Rules (the 1989 Rules).  Clauses 1 and 2 of the 1989 Deed read as follows:

“1.
THE Trustees hereby declare that they hold the assets of the Scheme … for the following purposes:-

(a)
to continue payment of all pensions payable out of the Fund prior to the Prescribed Date as defined in the Rules adopted by this Deed and to pay deferred pensions granted before the Prescribed Date on the same terms and subject to the same legislation relating to taxation as applied under the provisions in force before the Prescribed Date

[(b) is not relevant]

(c)
to apply the assets for the purpose of providing relevant benefits as defined in Section 612 of [the Income and Corporation Taxes Act 1988] in accordance with the Rules for the time being in force.

2.
SUBJECT to Clause 3 and so far as may be necessary pursuant to the powers to amend the Scheme contained in the Rules in force before the Prescribed Date the Principal Employer and the Trustees declare that the provisions of this Deed and the Rules contained in the Schedule shall in relation to Members in Service on the Prescribed Date and persons who after that date become Members of the Scheme (subject to Clause 1(a) and (b) above) comprise the entire provisions of the Scheme to the entire exclusion of the provisions previously in force and this Deed and the Rules shall be deemed to have come into operation as on and from the Prescribed Date.”

The “Prescribed Date” was 6 April 1988.

4.1. “Relevant Benefits are defined in Section 612 of the Income and Corporation Taxes Act 1988 (ICTA 88) as:

“any pension, lump sum, gratuity or other like benefit given or to be given on retirement or on death, or by virtue of a pension sharing order or provision, or in anticipation of retirement, or, in connection with past service, after retirement or death, or to be given on or in anticipation of or in connection with any change in the nature of the service of the employee in question, except that it does not include any benefit which is to be afforded solely by reason of the disablement by accident of a person occurring during his service or of his death by accident so occurring and for no other reason”

4.2. Section 590 of ICTA 88 permits the approval by the Inland Revenue of a pension scheme if it 

“… is bona fide established for the sole purpose (subject to any enactment or Northern Ireland legislation requiring or allowing provision for the value of any rights to be transferred between schemes or between members of the same scheme) of providing relevant benefits in respect of service as an employee.”

5. Rule 9.12 of the 1989 Rules reads as follows:

“Where the Pensionable Service of a Member terminates on or before one year before his Normal Retirement Date and on the date when it terminates he has accrued rights to benefit under this Section, he may, instead of Short Service Benefits or a refund of his contributions, require a transfer of the cash equivalent of any benefits which have accrued to or in respect of him at the date of leaving Pensionable Service or at such later date as he makes an application under this Section.”

6. Rules 9.13 to 9.15 cover the arrangements for the payment of transfer values, and Rule 9.16, as far as is applicable here, reads as follows:

“The following provisions shall apply to all transfer payments:-

…

the rights referred to in Rules 9.13, 9.14 and 9.15 may be exercised at any time up to the later of one year before Normal Retirement Date or six months after leaving Pensionable Service but may not be exercised if the Member has received any benefit under the Scheme including any refund of contributions”

7. In May 1997 new Rules (the 1997 Rules) were brought into effect by a Definitive Deed (the 1997 Deed) which contained very similar provisions in their effect to Clauses 1 and 2 of the 1989 Deed.

8. By Clause 1(a) the Trustees undertook to:

“…pay deferred pensions granted before the Prescribed Date on the same terms as applied under the provisions in force before the Prescribed Date”

The “Prescribed Date” was 6 April 1997.

9. By Clause 2 it was declared that:

“…the provisions of this Deed and of the Rules contained in the Schedules shall in relation to Members in service on the Prescribed Date and employees who join the Scheme afterwards comprise the provisions of the Scheme to the exclusion of the provisions previously in force …”

10. Rule 9.12 of the 1997 Rules includes the following:

“ Where the Pensionable Service of a Member terminates and on that date he has accrued rights to benefit under the Scheme, he may, instead of Short Service Benefits, require the application by way of a transfer payment of the cash equivalent of the benefits which have accrued to or in respect of him when he leaves Pensionable Service or when he makes the application, if later.  …”

11. Rule 9.15 (as far as is relevant here) reads as follows:

“The following provisions shall apply to the exercise of rights under Rule 9.12 (Transfer payments):-

…

the rights may be exercised at any time up to the later of one year before Normal Retirement Date or six months after leaving Pensionable Service (or later if the Trustees so decide) but may not be exercised if the Member has received any benefit under the Scheme including a refund of contributions”

Summary of Relevant Legislation

12. From 1986 members of occupational pension schemes acquired a statutory transfer right.  The legislation provides that the right to a cash equivalent arises where pensionable service terminates on or after 1 January 1986 and at least one year before NRD.  Section 95(5) of the Pension Schemes Act 1993 allows a member to exercise the right up to the later of 12 months before NRD or six months after leaving service.  As long as a member left service within 12 months of his NRD he has a right to a cash equivalent – if he leaves during the 12 months he has no statutory right.  He can exercise that right at any time up to 12 months before his NRD but, if he leaves service just before 12 months before his NRD, he has six months within which to exercise the right.  In such circumstances a statutory transfer may take place within the 12 months period.  Whilst schemes cannot take away these statutory rights, there is, however, nothing to prevent schemes from having additional non-statutory arrangements for the payment of transfer values.

Mr Chambers’ complaint

13. Mr Chambers had been a member of the Scheme.  He received a written statement of his pension entitlement in a letter dated 14 June 1989 from BAA.  The letter advised him that, “at any time in the future prior to normal retirement age (60) you may again elect to transfer your benefits to a new employer’s scheme, or to an Insurance Company”.  Mr Chambers’ 60th birthday was 22 October 2001.  Mr Chambers had to sign and return a copy of the letter to confirm that he had received the original.

14. Mr Chambers asked BAA for and was given estimates of the transfer value of his benefits in December 1998 and January 2000.

15. Mr Chambers says that he asked BAA for details of his pension benefits in October 2000, but was told that such information would be provided to him three months before his 60th birthday.

16. Early in 2001 Mr Chambers discussed his situation with two firms of financial advisers who, he says, both thought he would be best advised to transfer his benefits out of the Scheme and to have his pension provided elsewhere, bearing in mind that he had suffered a stroke in May 2000 (so might qualify for an impaired life annuity on advantageous terms), had been divorced in 1998 and had no dependants.  The Trustee told one of these advisers in May 2001 that, as Mr Chambers was within 12 months of his NRD, the Scheme Rules did not permit the payment of a transfer value.

17. Mr Chambers wrote to BAA to complain.  In response BAA denied that Mr Chambers had been refused information in 2000 and stated that, although Mr Chambers had an automatic right to transfer his benefits out of the Scheme up to 12 months before his NRD, “the legislation has the effect of barring transfers in that last 12 months even though, as in our case, we would be quite happy to pay a transfer if we were permitted to do so.”

18. Mr Chambers contends that the inclusion of the words “or when he makes the application, if later” and “(or later if the Trustees so decide)” in Rules 9.12 and 9.15(b) respectively of the 1997 Rules permits the Trustee to exercise discretion to allow him to transfer his benefits out of the Scheme.  The Trustee contends that these Rules give it no such discretion.

19. Mr Chambers complained to me in October 2001, shortly after his 60th birthday.  He contended:

19.1. That BAA’s letter of 14 June 1989 conferred on him a legal right to transfer his benefits out of the Scheme “at any time in the future prior to normal retirement age (60)”.  The Trustee had at no time since then informed him that it wished to alter this right, or sought his agreement to any alteration.  Mr Chambers contended that the Trustee was estopped from now denying him this right and could not resile from the promise made to him once he had acted upon it;

19.2. That the Trustee had breached its duty of care to him in failing to advise him of the alteration;

19.3. That there was no statutory obstacle to a transfer value being paid in the year before his 60th birthday and that Rule 9.15 of the 1997 Rules gave the Trustee a discretion to pay a transfer value within the last year prior to NRD.  He also stated that any discretion given to the Trustee should not be exercised in conflict with contractual rights, whether express or implied.

19.4. That he had been quoted a transfer value in January 2000, but had not been told then that he only had a few months left in which to exercise the option to transfer.  Mr Chambers produced quotations he had received, in an attempt to demonstrate that he would suffer severe financial loss if he were not allowed to transfer his benefits out of the Scheme.  He was looking for substantial damages, and also stated that the attitude of BAA had caused him to suffer considerable hardship and distress.  He was existing on less than £350 per month and had to meet major liabilities of some £40,000 very shortly.  He understood from quotations he had received that, if he were allowed to transfer, his benefits would be enhanced by some £60,000.

19.5. That bodies making decisions that could affect third parties’ existing rights should protect such rights by ensuring that such decisions were not operated retrospectively.  He referred to the provisions of the 1997 Deed, referred to in paragraph 8, which restrict the application of the 1997 Rules.  He said they indicated that there had never been any intention or authority for Scheme members no longer in service to be adversely affected relative to the terms they enjoyed at the date of leaving service.

19.6. That the Trustee had acted improperly in refusing to pay him his retirement benefits “without prejudice” as he had proposed.  The Trustee had paid the first monthly payment of his pension to Mr Chambers, which he returned.

20. BAA responded to the complaint.  It stated that the Scheme Rules had been amended on 1 August 1989 to reflect the current transfer value regulations, restricting transfer values within 12 months of NRD.  BAA stated that in 1997 a new Scheme booklet had been issued to all members, including those with deferred pensions, drawing their attention to the Scheme Rules if they had any queries about their benefits.  The booklet does not contain any information on when a transfer value may be taken.

21. The Trustee agreed that there was no statutory obstacle to granting Mr Chambers a transfer value.  It maintained that the words “or later if the Trustees so decide” in Rule 9.15 of the 1997 Rules applied only to give the Trustee a discretion to allow a member who leaves service just before a year before his NRD to transfer out of the Scheme more than six months after he has left service.  Therefore the Trustee did not have a discretion to allow a transfer in the year prior to NRD in cases such as Mr Chambers’, where the member had left some years before, or that, if it did, it was by accident rather than by design.  It had never previously had any intention of using it, so wondered why it should now use it if it were to be decided that a discretion did exist.

22. The Trustee had a meeting on 1 August 2002 and considered the matter in hypothetical terms.  It still did not believe that it had discretion under Rule 9.15, but considered what its position would be if, in fact, such discretion did exist.  It took legal advice on the matters which should be taken into consideration.  After deliberation the Trustee concluded that it would exercise any discretion under Rule 9.15 by “not allowing transfers from the Scheme outside statutory time limits as a matter of general policy, but subject to the possibility of exceptions where there are very special circumstances or distinguishing factors.” Any case, it decided, would be judged on its own merits, but the Trustee’s view was that Mr Chambers’ position was not within the category of very special circumstances or having distinguishing factors.  In consequence it would not exercise its discretion to grant Mr Chambers a transfer, BAA said.  It stressed that this was a hypothetical assessment of the view the Trustee would expect to reach if it transpired that it did have a discretion, not an actual assessment of Mr Chambers’ case.
23. During my office’s investigation of the matter, the following argument was put to BAA.

23.1. By Clause 1(a) of the 1989 Deed the Trustees declared that they would “pay” a deferred pension granted before 6 April 1988 (such as Mr Chambers’ was) on the same terms as applied before then.  If payment of a transfer value of a deferred pension constitutes payment of that pension then included in the terms that would apply is that the right to a transfer value may be exercised at any time before Normal Retirement Date.

23.2. Clause 2 of the 1989 Deed only brings the 1989 Rules into force in relation to members in service on 6 April 1988 or future members.  The Rules are not stated to apply at all to members with deferred pensions.  Thus the payment of the transfer value of a deferred pension is governed by Clause 1 otherwise there would be no provisions at all relating to such payments.

23.3. The 1997 Deed contained provisions identical in effect; ie the 1997 Rules did not apply to deferred pensioners, and the Trustees undertook to “pay” deferred pensions on previous terms.

23.4. On this analysis, the terms that apply to Mr Chambers’ pension are those that were in force when he left service, which do not restrict his right to take a transfer value.

24. BAA’s response to this argument is:

24.1. A transfer does not constitute payment of the pension.  There is a reference in the 1989 Rules to a transfer being “instead of Short Service Benefits.” The wording and the distinction reflected the terms of the relevant legislation.

24.2. Clause 1(c) of the 1989 Deed provided that the Trustees would “apply the assets …in accordance with the Rules from time to time in force”.  The definition of Rules in the 1989 Rules applies and restricts them to “these Rules or the Rules for the time being in force”.  Except as provided for in the earlier clauses, the new provisions apply.

24.3. If the different administrative provisions applied to different groups of members there would be anomalous results such as different quorum provisions for trustees’ meetings.

24.4. Even if the 1982 Rules did apply to Mr Chambers it is doubtful whether they would cover a transfer to a personal pension scheme or other arrangement not capable of receiving a transfer payment under relevant tax legislation before 1988 (when there were changes to the legislation including the introduction of personal pensions).  Additionally, payment of a transfer value was discretionary and, even though Mr Chambers has additional statutory rights, these do not include a transfer at the time that he requested one.

25. Mr Chambers was concerned that the delay in paying a transfer value or setting up his retirement benefits would lead to a considerable drop in the “cash in my hands” he would have received, by way of a tax-free cash sum and pension payments, if settlement had been made earlier.  His concerns were, however, lessened once he appreciated that, on transfer to a personal pension and settlement of retirement benefits immediately thereafter, he would be able to take 25% of the non-Protected Rights retirement fund as a tax-free cash sum, a figure considerably higher than the maximum cash sum the Scheme could have provided if he had drawn his retirement benefits under the Scheme.

26. Mr Chambers then stated that, if he had taken early retirement benefits under the Scheme as at 22 October 2000, he would have received some £60,000 in benefits by now, whereas so far he had received nothing.

27. BAA disagreed with Mr Chambers’ assessment of the financial loss he had suffered, and stated that any loss should be calculated on the assumption that he would not have retired until his 60th birthday, 22 October 2001.  BAA had calculated that his loss of income received to date, if he retired immediately and received the maximum tax-free cash sum under a personal pension, would have been just over £10,000.  This sum would, however, BAA had estimated, be recouped, by means of higher pension payments, over 7¼ years.  Mr Chambers would not, therefore, have suffered any overall loss.  Mr Chambers had been offered retirement benefits under the Scheme, but had refused them, returning the initial pension payment.  In reality, BAA said, Mr Chambers had only lost interest, of some £1,000, on the difference in cash sums available under the Scheme and a personal pension, and would quickly recoup this by means of higher pension payments.  Part of the delay in settlement, BAA said, could be put down to the time the investigation into Mr Chambers’ complaint had taken.

28. Mr Chambers then calculated that, based on an assumed transfer date of 22 October 2001, his current financial loss was £41,930, and he also sought exemplary damages for the various acts of maladministration he alleged that BAA had committed.

29. Throughout the investigation BAA had found Mr Chambers’ comments to be intemperate, and included in its last letter the following:

“we feel that Mr Chambers has, to an extent, been his own worst enemy by adopting an aggressive and accusatory attitude and continually repeating points at substantial length.  In that sense much of the overall delay might have been avoided if a more positive attitude had been adopted.”

30. Mr Chambers felt that his criticisms were justified.

CONCLUSIONS
31. I do not need to make a finding as to which set of Rules applies, as this will not affect Mr Chambers’ position, for the reasons given below.

32. BAA maintain that, even if the 1982 Rules do apply, it would not be certain that they cover transfers to pension vehicles that did not exist until 1988.  However, the words “another superannuation fund or scheme which is wholly approved under the Finance Act 1970 (or approved for the purpose of this Rule by the Commissioners of Inland Revenue)” in the relevant Rule seem to me to be wide enough to cover such a transfer, there being no suggestion that the Inland Revenue would not approve the transfer that Mr Chambers had in mind.

33. The letter from BAA of 14 June 1989 which told Mr Chambers that he could take a transfer value at any time up to his NRD was incorrect.  The Rules only permitted a transfer value at all at the discretion of the Trustees (though members had additional statutory rights which would have permitted a non-discretionary transfer other than in the final year before NRD).  Giving the incorrect information was maladministration.

34. In 1998, 2000 and 2001 Mr Chambers made enquiries which indicate that he was monitoring his financial position and considering taking a transfer value.  I am satisfied that, if he had known that in the last year the payment of a transfer value was discretionary, he would have arranged such a payment earlier.  The injustice that he suffered as a result of maladministration was therefore the loss of the option to transfer at a time when he had a statutory right to do so.

35. The transfer payment could, and in my opinion would, have been completed by, at the latest, 22 October 2000, a year before Mr Chambers’ NRD.  Both Mr Chambers and BAA, however, wish it to be assumed that the transfer value could not have been paid until 22 October 2001.  My directions below take account of that agreement.

36. BAA correctly point out that a transfer value under the 1982 Rules is only payable at the discretion of the Trustee.  However, bearing in mind my finding that Mr Chambers would have exercised his statutory right (and thus that the need for the Trustee to consider exercising its discretion would not have arisen) I have not sought to pursue this.

37. I have seen nothing in the correspondence to convince me that Mr Chambers would have taken retirement benefits before his 60th birthday, even if a transfer value had been paid to a personal pension before that date.  Even if he was refused details about his benefits in October 2000, as he alleges, the fact remains that his advisers did not approach BAA until May 2001 so, if a transfer value had been paid following their enquiries, retirement benefits could not have been set up under a personal pension much before his 60th birthday.  Any benefits he might have received before that date may, therefore, be ignored in determining any financial loss he might have suffered.

38. I do conclude that Mr Chambers has not suffered any financial loss as a result of the delay in settling his benefits that he will not recoup by the receipt of a significantly larger tax-free cash sum and pension on transfer to and immediate retirement under a personal pension.  I prefer the arguments submitted to me by BAA, rather than those submitted by Mr Chambers.

39. I consider that Mr Chambers has been put to considerable inconvenience and distress by the failure to realise that he was unaffected by the various changes to the Scheme’s rules.  The explanations given to him included an untrue statement that legislation did not permit a transfer, and further muddied the waters.  Also, the payment of his pension has been deferred past his retirement age.  Having said this, I am of the view that the many and repeated allegations made by Mr Chambers have had the effect of prolonging the investigation unnecessarily.  Mr Chambers is looking for exemplary damages, but I doubt that would have been appropriate and in any event I do not make such awards.

DIRECTIONS

40. I direct that, within 28 days of this Determination, the Trustee shall inform Mr Chambers of:

40.1. a transfer value calculated as at 22 October 2001 plus simple interest from that date to the date of informing Mr Chambers calculated at the base rate for the time being quoted by the reference banks, and

40.2. a transfer value current as at the date of informing Mr Chambers.

41. Within 28 days of Mr Chambers electing to transfer and identifying the provider to whom the transfer value is to be paid the Trustee is to make a payment to that provider of the greater of:

41.1. a transfer value calculated as at 22 October 2001 plus simple interest from that date to the date of payment calculated at the base rate for the time being quoted by the reference banks, and

41.2. a transfer value as at the date of payment.

42. Within 28 days of the date of this Determination, to compensate Mr Chambers for the inconvenience that its maladministration has caused, the Trustee is to pay him £500.

DAVID LAVERICK

Pensions Ombudsman

18 March 2003
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