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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs E M Jenkin

Scheme
:
TSW Group Pension Scheme

Respondents:1
:
The trustees of the Scheme (the Trustees)

                      2
:
TSW, now known as UK Safety Limited (the Company) 

                      3
:
William M Mercer Limited (Mercer)

THE COMPLAINT (dated 13 November 2001)

1. Mrs Jenkin alleged maladministration by the respondents which resulted in her suffering injustice.  On the death of her husband she received a widow’s pension from the Scheme of two-thirds of her late husband’s pension (which she understood to be her rightful entitlement) but, subsequently, she was informed that her correct entitlement was 50% of his pension, and her benefit was reduced accordingly.

MATERIAL FACTS

2. The Scheme (then known as The Westward Television Pension Scheme) commenced in 1961.  Mr Jenkin (the husband of the complainant) was one of the initial members.  From 1973 the Scheme provided a widow’s pension of 50% of the member’s pension on death after retirement for all categories of member.  

3. One of the trustees, Mr Easton, said that he had seen some old company documents which discussed the possibility of providing a two-thirds widow’s pension for Mr Jenkin and two other members, Mr Turner and Mr Warner, whom Mr Easton described as “the three directors”.  He had been unable to discover whether this proposal had been agreed, nor has it been possible to discover with any certainty the date of these documents.

4. In July 1984 Mr Jenkin was given a Scheme benefits statement showing his prospective pension and widow’s pension as £16,666.68 pa and £11,111.16 pa respectively.  He continued to receive annual benefit statements showing a two-thirds widow’s pension until 1992 (see paragraph 8).

5. At a meeting of the Finance Committee of TSW – Television South West Ltd, which took place on 6 December 1985, the following proposals were agreed :

“rationalise all benefits so that all Directors obtain the same pension benefits viz : … 50% widows/widowers pension … Executive Directors should be free to arrange individual pensions with any company of their choice subject to [above benefit basis]”.

However, early in 1986, the Company sought actuarial advice about the possibility of providing special benefits for Mr Turner, Mr Reinhold and Mr Roberts; in particular, to provide them with pensions of two-thirds of final salary on retirement at age 60 and widows’ pensions of two-thirds of their pensions.  

6. I have been shown a copy of hand-written notes prepared in connection with the actuarial valuation of the Scheme as at 1 July 1990.  These notes include the following:

“POINTS TO NOTE … (3) D C Jenkin has WDIR/WDIS of 2/3 not ½”

(WDIR/WDIS means widow’s pension on death in retirement / death in service respectively).

Mercer said that it had spoken to the actuary responsible for this valuation.  Although he did not produce these notes himself, he believed that such notes about non-standard benefits would have been based on either an announcement letter or some other letter from the client’s documents file.  That file cannot now be traced.  

7. On 28 February 1992 Mr Jenkin was given a benefits statement showing his widow’s pension as 50% of his pension.  This was the first and only occasion on which a widow’s pension of two-thirds had not been shown.  Mr Jenkin spoke to a member of the pensions administration team at the Company about this and, following a telephone call from the company to the Scheme administrators, a revised benefits statement showing a two-thirds widow’s pension was sent to him on 4 March 1992.

8. Mr Jenkin retired at age 65 on 6 June 1992.  At retirement he was classified as an Executive Director of the Company.  Shortly before his retirement he was given a retirement benefits statement showing the following benefits :

(a) A pension of £41,650.08 pa, or

(b) A tax free cash sum of £87,621.19 plus a residual pension of £31,914.36 pa

(c) A widow’s pension of £27,766.73 pa.

(d) All pensions increasing at 5% pa from retirement.  

9. Mr Jenkin died on 30 March 1999.  On 16 April 1999 Mercer wrote to Mrs Jenkin informing her that “there is now payable a spouse’s pension of £36,724.92 per annum.” This increased to £38,520.84 pa with effect from 6 April 1999.

10. However, shortly afterwards, the Trustees said that it came to their attention that there were “a small number of individuals who were receiving benefits under the Scheme which were not in accordance with the benefits provided for under the rules.” 

11. On 6 April 2000 Mercer wrote to Mrs Jenkin informing her that her widow’s pension would be increased with effect from that date to £40,430.88 pa.

12. The Trustees said that, following extensive investigations, they could find no evidence that the Scheme’s Principal Employer had consented to the granting of a two-thirds widow’s pension to Mr Jenkin, nor had it agreed to pay the additional contributions required to fund this benefit.  The Trustees said that they could not rule out the possibility that this had been a private arrangement between the Company and Mr Jenkin outside the scope of the Scheme, but they concluded that the disputed widow’s pension appeared to be a non-standard Scheme benefit and, if so, Mrs Jenkin was not entitled to receive it.

13. The Trustees therefore decided to write to Mrs Jenkin on 24 May 2000 to inform her of this, and to invite her to submit any evidence she had of a special arrangement having been entered into by her late husband with his employer.  She then sought legal advice.  She asserted that such a special arrangement had indeed been entered into, but was unable to provide any document clearly evidencing this.

14. Following further investigations, the Trustees informed Mrs Jenkin on 14 March 2001 that, unless fresh evidence of entitlement came to light, they had no option other than to reduce future payments of widow’s pension.  However, she would not be asked to repay any amounts already paid to her.  As an alternative, the Trustees offered to allow her to maintain her current level of widow’s pension, but with future increases of 3% pa instead of 5%.

15. There was further detailed correspondence between the Trustees and Mrs Jenkin’s legal advisers but, when she had not reached a decision by 16 July 2001, the Trustees instructed the Scheme administrators to reduce her widow’s pension to 50% of her late husband’s pension.

16. The Trustees submitted that the funding of the Scheme was “finely balanced” and they had to take very seriously their duty to ensure that fairness is achieved between all the members.  After extensive investigations no document had been found conferring on Mr Jenkin a widow’s pension benefit of two thirds of his pension, nor had the Trustees been able to trace any evidence that they had been asked to consider exercising their discretion to approve this augmentation.  Consequently, with regret the Trustees felt that they had no option other than to act as they did.

17. The Company denied that Mrs Jenkin had any right to a two-thirds widow’s pension.  They said there was nothing in the Scheme documentation conclusively justifying this, nor was there any evidence of a special arrangement having been entered into between the Company and Mr Jenkin.  The Company considered that the issue of incorrect benefit statements was a matter for the Trustees and for the Scheme administrators and that, if I were to find that Mrs Jenkin should be paid a two-thirds widow’s pension, then liability for this should fall on them and not on the Company.  About the intervention of a representative of the Company in 1992 which resulted in a revised benefits statement being issued, the Company said that the individual concerned acted without authority and was mistaken.  However, Mercer pointed out that this individual was the Scheme administrators’ normal point of contact at the Company.

18. Mercer felt that it had no case to answer.  Its role (and the role of the previous administrators who acted for the Trustees in 1992) was to administer payments in accordance with the Trustees’ instructions.

CONCLUSIONS

19. My conclusion, on the balance of probabilities, is that, on some date before July 1984, the Company agreed with Mr Jenkin that his widow should receive a pension of two-thirds of his salary, and notified him accordingly.  In reaching this conclusion I give particular weight to the following :

(a) The issue to him of a benefits statement as at 1 July 1984 showing this level of widow’s pension.  No evidence has been produced indicating that this was disputed by anyone at the time.  I have no reason to think that Mr Jenkin, a senior director and very long standing employee of the Company, would not have questioned this if he had believed it to be a mistake.

(b) The note made at the time of the 1990 valuation.  It is reasonable to conclude that this note was based on a reliable company or Scheme document which can no longer be traced.

20. There is no reason for me to believe that either the Trustees or the Scheme administrators would have purported to agree to this augmentation without the employer approval as required by the Scheme rules.  

21. It has been suggested that, possibly, non-standard benefits were in force many years ago but that these came to an end in 1985 (see paragraph 5).  I give little weight to this suggestion.  The proposal to “rationalise” benefits was made by the Company’s Finance Committee.  I have been shown no evidence that such a proposal was approved, or even considered, by its full Board.  Indeed, very soon afterwards, the Company was considering providing non-standard benefits to three individuals.   

22. The Company denies liability.  However, for at least 15 years before Mr Jenkin died, all parties had proceeded on the understanding that Mrs Jenkin would receive a widow’s pension of two thirds of his pension.  It is not open to the Company now to claim no knowledge of this.  The Company should not now to be allowed to go back on this understanding, with consequent financial injustice to Mrs Jenkin who had assumed, quite reasonably, that she would receive this level of benefit in the unfortunate circumstance of her husband predeceasing her.  

23. Mrs Jenkin has reasonably incurred expenditure by taking legal advice to pursue her claim.  That expenditure would not have been incurred had there not been maladministration, and should be reimbursed.

24. I agree that Mercer had no material responsibility for the matters giving rise to this complaint.

DIRECTIONS

25. Within 28 days of the date of this Determination :

(a) The Trustee shall reinstate Mrs Jenkin’s widow’s pension on the basis on which it was initially paid ie two thirds of Mr Jenkin’s pension with 5% pa increases.

(b) The Trustee shall calculate the amount underpaid since her widow’s pension was reduced in 2001 and pay this to her as a lump sum with simple interest calculated at the base rates for the time being used by the reference banks.

(c) The Company shall pay the proper legal costs reasonably incurred by Mrs Jenkin in pursuing the matter.

26. The Company shall pay into the Trust Fund such sums as the scheme actuary shall calculate as the additional cost to the Scheme of complying with this direction by comparison with paying a widow’s pension at the rate of only 50%.  Such payments shall commence within one month of the Company being requested by the Trustees to make them.  

DAVID LAVERICK

Pensions Ombudsman

17 June 2003
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