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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr M Simmonds

Scheme
:
Dixons Retirement & Employee Security Scheme (the Scheme)

Respondents
:
The Trustees of The Dixons Retirement & Employee Security Scheme 

THE COMPLAINT (20 November 2001)

1. Mr Simmonds is in dispute with the Trustees of the Scheme over their refusal to agree his early retirement on ill health grounds.  He claims that as a result of maladministration he has suffered injustice including financial loss, distress and disappointment.

2. In addition to the Trustees, Mr Simmonds has named the Administrator personally in his complaint.  However, it would appear in relation to the matter complained of that she was acting under the authority of the Trustees and I regard her actions as those of the Trustees for the purposes of this Determination.

RELEVANT PROVISIONS FROM TRUST DEED AND RULES

3. The Scheme is governed by the Third Definitive Trust Deed and Rules dated 17 August 1983.  The relevant rule provides:

"Rule 4.4 LEAVING SERVICE THROUGH INCAPACITY

The Trustees may (with the Principal Employer’s consent) award a pension to a Member who leaves Service before Normal Retirement Date on account of Incapacity.

4. Section 1 to the Schedule of the Rules of the Dixons Retirement and Employee Security Scheme ‘Definitions’ states:

“Incapacity” means in relation to a Member ill-health or disablement which substantially reduces his earning capacity and is likely to be permanent."

MATERIAL FACTS

5. Mr Simmonds was employed by Mastercare Service & Distribution Limited, a subsidiary of Dixons Group plc and a participating employer in the Scheme, from 16 September 1991 until 23 June 1999.  He joined the Scheme on 11 November 1991.

6. In December 1994 he was subject to an assault and was diagnosed with soft tissue injuries to his back and chest and was off work until the middle of February 1995.  During the period to May 1997 Mr Simmonds was treated with a variety of anti-inflammatory agents, pain killers, a surgical corset and back manipulation.  On 3 August 1997 he suffered a whiplash injury and was placed under the care of Dr Hannaford-Youngs, an Orthopaedic Consultant.  Mr Simmonds continued to be certified as unfit for work due to his back pain but in July 1999 the adjudication panel of the DHS found him capable of work.  

7. Mr Simmonds’ employment with Mastercare Service and Distribution Limited was terminated on 23 June 1999 following a protracted period of absence attributed by Mr Simmonds to poor health.  

8. During 2000 there was sporadic correspondence between Mr Simmonds and/or his advisers and the Group Pensions Manager regarding his benefits.  Mr Simmonds had apparently requested his pension to be paid forthwith.  It was explained to him in a letter dated 27 July 2000 that this was not possible although the Trustees did have power to award an immediate pension on the grounds of ill health subject to the applicant satisfying the definition of incapacity set out in the Trust Deed and Rules.

9. By October 2000 Mr Simmonds had invoked Stage 1 of the Scheme's internal dispute resolution (IDR) procedure, complaining that the Trustees had not properly considered his ill health retirement.  A response was provided which informed Mr Simmonds that he had not made an application for early retirement on the grounds of ill health and a complaint was therefore unjustified.

10. On 18 January 2001 Mr Simmonds made a formal application to be considered for early retirement on the grounds of ill health and the Group Pensions Manager replied on 8 February 2001 setting out the procedure.  

11. On 11 June 2001 a memo from the Group Pensions Manager was sent to the Trustees enclosing reports from Mr Simmonds Consultant and GP together with an evaluation from BMI Health Services.  It confirmed that Mr Simmonds was applying for early retirement on the grounds of ill health and made the following request: 

“Please give the medical reports due consideration and advise whether Mr Simmonds meets the definition of incapacity as stated in the Trust Deed and Rules, namely that he suffers from ill-health or disablement which substantially reduces his earning capacity and is likely to be permanent.”

12. The medical evidence provided included:

· a report dated 18 March 2001 from Mr Simmonds’ Orthopaedic Consultant, Dr Hannaford-Youngs.

· a report dated 27 April 2001 from Mr Simmonds’ GP, Dr King

· a report commissioned by the Trustees dated 22 May 2001 from Dr Sheard, a director of Occupational Health Services at BMI Health Services 

13. The report from Dr Hannaford-Youngs, although dated 18 March 2001, referred to a review held on 2 December 1999 which stated the following:

“This gentleman attended today, generally very much better in himself, more importantly he has got himself some further employment.  He is working 3 days a week on 12 hour shifts in a supervisory capacity on a factory line.  There is still some low grade ache at the back and neck.  He is certainly as good as I think we can get him.”

14. The report dated 27 April from Mr Simmonds’ GP, Dr King stated:

“It is clear that he has been unable to keep any occupation involving lifting such items as televisions and washing machines.  I am sure that Mr Simmonds is capable of paid employment provided that it did not involve lifting.  I accept that his problems prevent him from performing his present occupation and I think that this situation is likely to be permanent.”

15. The report dated 22 May 2001 from Dr Sheard of BMI Health Services confirmed:

“Mr Simmonds suffers from a recognised medical condition, back pain.  There appears to be little evidence of significant pathology but his back pain is ongoing and appears to restrict his ability to carry out any employment involving heavy lifting.  That said, both specialist and general practitioner indicate that Mr Simmonds is capable of paid employment provided that this does not involve lifting.” 

16. The Trustees met on the 12 June 2001 and a copy of the written decision reached has been provided which states that Mr Simmonds did not meet the definition of incapacity as stated in the Trust Deed and Rules.  Mr Simmonds was provided with confirmation of this decision by letter dated 28 June 2001 which stated:

“In order to grant ill-health pension the Trustees must be satisfied that a member meets the definition of incapacity as set out in the Trust Deed and Rules of the Scheme, ie a member must suffer from ill-health or disablement which substantially reduces their earnings capacity and is likely to be permanent.

Following your application, we requested and received medical reports from Dr S J Hannaford-Youngs (your Orthopaedic Consultant) and Dr King (your General Practitioner) and Dr Simon Sheard, Director of Occupational Health Services at BHI Health Services.

Based on the information contained within these reports, the Trustees have agreed that you do not meet the definition of incapacity as stated above and that there are no grounds on which to pay you an early retirement ill health pension.”

17. Mr Simmonds had by now appointed Watkins & Gun ‘solicitors’ to represent him and an appeal was made against the Trustees’ decision.  On 11 September 2001 Watkins & Gun requested an external Trustee to reconsider the Trustees’ decision.  The papers were referred to the Chairman of Trustees, Mr Hugh Jenkins.  Mr Jenkins referred to medical reports submitted to the Discretions committee but additionally referred to the medical report prepared by BMI Health Services dated 22 May 2001which had been commissioned by the Trustees.  

18. Mr Hugh Jenkins provided the results of his review in a letter to Watkins & Gun dated 24 September 2001.  He confirmed:

“After due consideration, I consider that your client’s medical condition is not such that it fulfils the definition of incapacity contained in the Trust Deed and Rules (Rule 4.4) and which would enable the Trustees to pay an immediate pension to him within the terms permitted by the Trust Deed and Rules.”

19. Mr Simmonds has not instructed his Solicitor to respond to the Notification of Preliminary Conclusions issued although he has responded himself, on 15 May and 24 June 2002.  While being quite bitter at the decision made he has not provided any new information upon which a different decision would be reached.  

CONCLUSION
20. Mr Simmonds claims that he should be entitled to early retirement on grounds of ill health.  The relevant Rule is Rule 4.4(1) as stated above.  This requires the Trustees to reach a decision as to whether a member’s ill-health or disablement is likely to be permanent and whether it will substantially reduce his earnings capacity.

21. I would not normally interfere in such a decision where it can be shown that it has been reached in a manner consistent with the provisions of the Scheme, relevant matters have not been taken into account or irrelevant matters have not been discounted.

22. The Trustees were specifically asked to consider the two important conditions necessary to agree to ill health retirement, that of permanency and reduction in earning capacity.  There is nothing in the evidence that was before them, or me, which leads me to suspect that they took into account irrelevant factors or ignored relevant ones.  

23. I am of the opinion that the Trustees properly reached a decision in considering Mr Simmonds’ application and I cannot therefore uphold this complaint.  
DAVID LAVERICK

Pensions Ombudsman

2 July 2002
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