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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs J L Maltman

Scheme
:
Teachers' Additional Voluntary Contribution Scheme

Respondent
:
The Prudential Assurance Company Limited (Prudential) 

THE COMPLAINT (dated 10 August 2001)

1. Mrs Maltman complains of maladministration on the part of Prudential, in that the additional voluntary contributions (AVCs) she paid to the Scheme were applied to secure life insurance for her, in the event of her death before retirement, instead of additional pension benefits.  She claims that she has suffered injustice as a consequence of the alleged maladministration.

MATERIAL FACTS

2. Prudential invests AVCs made by members of the Scheme and provides a full administration service.  Prudential is the only AVC provider recommended by the authorities within the Scheme.

3. Mrs Maltman is a teacher and a member of the Scheme.  She started making AVCs of £6.50 per month to Prudential from April 1995 to November 1997 after a meeting with the Prudential’s representative, Mr Robert McAnoy.  Her AVCs were increased to £9.50 per month from December 1997 to April 2000.  She says:

3.1. In the Spring of 2000 she contacted Prudential about her AVCs and was shocked to learn that the contributions that she had been making were being applied to secure life assurance, and not, as she was led to believe, being used to top up her pension.  She states that she has, and has always had, more than adequate life assurance to cover her two children in the event of her death.  She points out that the benefits under the Teachers' Superannuation Scheme (TSS), of which she is a member, included a pension for dependents.  In addition, she has a policy, also with Prudential, under which she pays £50 per month and an endowment policy in connection with her mortgage.

3.2. Prudential has been unable to provide her with any documents to substantiate its claim that she had chosen to secure life assurance, instead of pension benefits, with her AVCs.  It has been unable to provide her with a copy of the application form she had signed in 1995.

3.3. Prudential had told her that Mr McAnoy’s recollection of her meeting with him was somewhat vague and he had no clear recollection of the discussion that took place.

3.4. The AVCs she thought she had invested have been totally wasted and she has lost out over 5½ years of being able to improve on her pension.

3.5. She had turned down an offer of £100 from Prudential as this does not make up for the saving opportunity she has lost.

4. A letter from Mr McAnoy in response to enquiries from Prudential states

“…as you can appreciate as this is over 5 years ago my recollection is vague.  However, I can remember the person and as she was a single parent (son approx 10 at the time on<sic> the event of her untimely death in my opinion there would not of<sic> been adequate cover to look after him as the Teachers' pension [Scheme] only pays 1 years salary on death.”

5. The Personal Financial Review (PFR) form completed for Mrs Maltman, which has been submitted as evidence, is dated 17 January 1991, and therefore cannot be the document that was completed by Mr McAnoy when implementing her AVCs.  This form would appear to be in respect of the life assurance policy set up for her in 1991.  However, this form clearly shows that Mrs Maltman has sufficient life cover and that her main priority was to increase her savings.  It also showed that she required a lump sum in ten years time to help toward her daughter and son’s education.

6. In response to the complaint, Prudential has provided copies of the correspondence it had with Mrs Maltman on this matter.  The correspondence confirms that Prudential has been unable to find the application form completed by Mrs Maltman, and that an offer of £100 had been made to her in full and final settlement of her complaint.  The correspondence also refers to a letter sent by Prudential to Mrs Maltman, via Mr McAnoy, in February 1995 which confirms that additional death benefit of £50,000 had been approved for her.  Prudential points out that the policy document sent to Mrs Maltman shortly after she received this letter would have explained the terms and conditions of the life cover granted.

7. With regard to Prudential’s letter in February 1995 confirming a death benefit of £50,000, Mrs Maltman says that she understood this to be part of her overall savings package, a benefit for her children if she did not survive until retirement.

8. Prudential has commented:

8.1. Given that Mrs Maltman had met with its representatives on two occasions, and increased her AVCs from £6.50 to £9.50 per month, it was somewhat surprising that at each meeting the terms and conditions of the life cover contract had not been fully explained to her.

8.2. It was not a requirement of the representative to complete detailed fact finds when AVCs are arranged due to the Scheme’s regulatory status.  Without the benefit of the application form, it was not possible to confirm that Mrs Maltman had declined any offered of a completed fact find.  It can only be concluded that she did decline this facility.

8.3. Mrs Maltman’s claim that she was under the impression that the death benefit was an element of life cover within her savings package confirms that she was aware that contributions were being used to secure life cover on her behalf.  In addition, the notional premium being paid would not have provided her with a realistic pension upon retirement.

8.4. The PFR completed in 1991 was completed three years prior to the commencement of her AVCs.  This form confirms that life cover provision at the time was sufficient.  However, a client’s circumstances should be regularly revised and Mr McAnoy found in 1994 that further life cover was suitable.

8.5. The contract for Mrs Maltman’s life cover would have been evidenced by a letter of confirmation which she would have received at commencement detailing that deductions were to commence from her salary in respect of the life cover.  The letter issued to Mrs Maltman in 1995 confirming a death benefit of £50,000 reinforces the view that she was aware that she was contributing to life cover.  Mrs Maltman should be able to provide some documentation to show that she expected a pension at retirement in respect of her AVCs.

8.6. Mrs Maltman was a single parent with two young children.  The death in service benefits under the TSS would have been a multiple of one time’s annual salary.  The policy recommended in 1991, when savings was a priority, was for her children’s further education.  This contract which provided a nominal sum assured in the event of death has since matured and no further benefits are payable.  The only other form of life cover she has is an endowment to cover her mortgage.  

8.7. If Mrs Maltman’s AVCs were contributing to provide her with pension benefits, she should have received annual statements each year confirming the potential benefits payable to her at normal retirement age.  Mrs Maltman had never queried with Prudential the fact that she had not received annual statements.  In addition, the statements she received under the TSS, should have prompted her to query the absence of annual statements for her AVCs.

CONCLUSIONS

9. Prudential confirms that it is unable to provide a copy of the application form Mrs Maltman had signed, which would have shown whether she had chosen to have her AVCs applied to provide her with pension benefits or life cover.  Prudential is also unable to provide a copy of the PFR form that was completed by Mr McAnoy at his meeting with Mrs Maltman in 1995, which would have shown her needs and priorities at the time.  Therefore there is no evidence to show the instructions given by Mrs Maltman to Mr McAnoy, and consequently to Prudential, with regard to her AVCs in 1995.

10. The PFR form completed for Mrs Maltman in 1991 clearly shows that she had sufficient life cover, and her needs and priorities at that time were to increase her saving.  This would tend to substantiate her claim that she had adequate life cover and wished to use her AVCs to top up her pension.  Whilst I agree with Prudential that an individual’s circumstances changes with time and would need to be regularly reviewed, there is nothing to show that Mrs Maltman’s circumstances had changed and that she wished to use her AVCs to increase her life cover in 1995.  Therefore, on the balance of probabilities, I accept Mrs Maltman’s statement that her choice was to apply her AVCs to top up her pension.

11. Mr McAnoy states that in his opinion there would not be adequate life cover for Mrs Maltman’s son, in the event of her untimely death, as the Teachers' Superannuation Scheme would only provide a lump sum of one year’s salary.  It was not for Mr McAnoy to decide what benefits were to be provided for Mrs Maltman with her AVCs.  He would have had to take her instructions whether or not he agreed with them.

12. Prudential says that the contract for life cover for Mrs Maltman would be evident by a letter she received at the commencement of her AVC arrangement, detailing the deductions from her salary in respect of the life cover.  However, Prudential has not been able to provide a copy of this letter.  Without a copy of this letter, I am unable to come to any conclusion on the matter.

13. Prudential states that the TSS only provides one time’s salary death in service cover and the only other form of life cover Mrs Maltman has is an endowment policy.  I do not disagree with the level of life cover the Prudential say Mrs Maltman currently has, but this does not mean that in 1994 saving for her retirement was not a priority for her.  

14. Regarding the letter from Prudential to Mrs Maltman in February 1995, informing her that she had been approved for an additional death benefit of £50,000 in respect of her AVCs, she has stated that she understood this to be an element of life cover within her savings package.  Prudential states that this letter is proof that Mrs Maltman was aware that her AVCs were used to provide her with life cover.  Prudential also says that the notional premium paid would not have provided her with a realistic pension on retirement.  It is not disputed that Mrs Maltman was aware that she was covered for £50,000.  However, Mrs Maltman is inexperienced in pension matters and had savings and endowment policies, which have an element of life cover, I do not think that it is unreasonable for her to have assumed that the death benefit of £50,000 was part of her savings package.  Her inexperience in such matters would also have made her unaware to the fact that the AVCs she was making would not have secured a realistic pension for her at retirement.  

15. Prudential comments that it was surprising the terms and conditions of the life cover had not been explained to Mrs Maltman on the two occasions she met with its representatives.  However, there is no evidence to show what had been discussed with Mrs Maltman on these occasions.  

16. Prudential points out that if Mrs Maltman’s AVCs were used to provide her with pension benefits, she would have received regular statements.  Prudential questions why Mrs Maltman never queried not receiving these documents.  As previously stated Mrs Maltman is inexperienced in pension matters and unless she was aware that she should have been receiving these statements, she would not have questioned the fact that she was not receiving them.  In addition, I cannot agree that her statement under the TSS would have prompted her to query the absence of annual statements for her AVCs.   

17. For the reasons given above, I agree that Prudential had incorrectly applied Mrs Maltman’s AVC to secure life cover instead of topping up her pension.  This error constitutes maladministration and Mrs Maltman has suffered injustice in that she has lost 5½ years of AVCs together with the associated investment returns.  I therefore uphold the complaint against Prudential.

DIRECTIONS

18. Within 28 days of the date of this Determination, Prudential shall contact Mrs Maltman and ascertain the fund e.g.  with-profits, managed fund etc, in which she wishes to invested her AVCs.  

19. Within 28 days of receiving Mrs Maltman’s instructions, Prudential will 

· calculate the value of her AVCs fund, based on the contributions she paid between April 1995 and April 2000 and the investment returns at the time; and 

· advise her that this fund will be available to secure an additional pension for her when she retires.
DAVID LAVERICK

Pensions Ombudsman

27 May 2002
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