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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Trustees of Beauford Plc Retirement Benefits Scheme

Scheme
:
Beauford Plc Retirement Benefits Scheme

Employer
:
Beauford Plc (the Company)

THE COMPLAINT/DISPUTE (dated November 2001)

1. The Trustees of the Scheme complain of maladministration on the part of the Company in that the Company has failed to comply with its obligations to pay Scheme expenses in accordance with Rule 10(6) of the Scheme.

2. That complaint arises from a dispute as to whether, pursuant to Rule 10(6), the Company is obliged to pay Scheme expenses.  In this respect the trustees seek the determination of the following two issues:

2.1. Whether the Company is liable to pay expenses incurred by the Scheme in the period prior to 4 October 1999 (being the date the trustees put the Company on notice of the Rule and their claim for expenses);

2.2. Whether the Company is liable to pay expenses incurred by the Scheme in the period since 4 October 1999.

JURISDICTION

3. The Company has argued that the trustees had constructive knowledge of the provisions of Rule 10(6) and that accordingly a 6 year limitation period applies going backwards from the date of the claim for expenses.  Initially the complaint was accepted for investigation on the basis that the act or omission complained of occurred in 1999.  However, it is clear that the trustees seek a determination as to whether the Company is liable for fees pre-dating the first demand.  

4. Given my findings below it is not necessary for me to determine this issue as to whether the complaint is barred because of the length of time involved.

RULES OF THE SCHEME

5. The Scheme was established with effect from 19 September 1972.  It is currently governed by a Trust Deed and Rules dated 18 February 1986.  I set out below the rules of the Scheme, relevant to this dispute:

Clause 7

No Trustee shall as Trustee of the Scheme incur any personal responsibility or be liable for anything whatever except for breach of trust knowingly and intentionally committed by him.  The Principal Employer and the Participating Employers shall indemnify the Trustees against all or any claims costs loss damages and expenses which they may pay or incur or which may be made against them in connection with the carrying out of the trusts of these presents or anything herein contained.  Such indemnity shall include the liability of the trustees for all or any claims costs loss damages and expenses which they may incur by any action of any person lawfully appointed by them for the carrying out of the trust purpose.

Rule 10

(2)
The Trustees shall be entitled from time to time to consult and obtain the advice of an Actuary or other professional person upon such terms as to his remuneration as may be approved by the Principal Employer.

(6)
All costs and expenses in connection with the carrying out of the trusts and provisions of the Deed and Rules shall be borne by each Employer in the proportion which in the opinion of the Trustees is appropriate.

Rule 13

(4)
In the event of all Employers ceasing to pay contributions to the Scheme or on the business of the Principal Employer ceasing to be carried on (unless its successors in business shall take the place of the Principal Employer for all the purposes of the Scheme) the trust fund shall be dissolved and wound up and the trusts under the Scheme shall determine absolutely.

(5)
On the occurrence of any of the events described in the preceding section of this Rule a valuation shall be made of all the present and prospective liabilities and the assets of the trust fund as at the date of such event (hereinafter called "the Dissolution Date").  If the event is that described in section 4 the following procedures shall apply in respect of the whole of the assets of the trust fund; but otherwise the procedures shall apply to that part of the Scheme which is being determined and to such assets and liabilities of the trust fund as are apportioned as appropriate to that part…

Subject to the following paragraph there shall be provided out of the assets available

I
all fees costs and charges or expenses of or incidental to the administration and management and winding-up of the Scheme which cannot be recovered from an Employer.

…

If the assets available are insufficient to secure all the liabilities in Classes I-VI, priority as between the said Classes shall be given in the order in which those Classes appear……."

MATERIAL FACTS

6. Rule 10(6) provides for expenses to be payable by the Employer participating in the Scheme.  Prior to 1999 expenses had been met from the assets of the Scheme.  

7. Following the sale of two businesses in 1996, only one employee remained participating in the Scheme and on 21 September 1999, following the departure of that last employee, the Company gave 3 months notice to stop contributing to the Scheme.

8. At some point in 1999 the trustees became aware of Rule 10(6) and on 4 October 1999 the then trustees wrote to the Company seeking payment of expenses in the following terms:

"Further to our recent meeting and correspondence on the issue of cost and expenses in connection with the above we would like to refer you to the following.

For the avoidance of doubt we hereby refer you to Rule 10 paragraph 6 of the Rules of the Scheme which reads…

In your capacity as sole Employer in the Scheme, we hereby notify you that the Trustees of Beauford Plc look to you to pay all costs and expenses in connection with the carrying out of the trusts and provisions of the Scheme, in accordance with that provision.

We enclose copies of two invoices from Eversheds and Watson Wyatt which are unpaid at the present time."

9. By letter dated 2 November 1999 the Company denied liability and pointed to the fact that the trustees had incurred all professional fees since the Scheme had been in operation.

10. According to the Scheme rules, winding up of the Scheme was triggered on 21 December 1999.

11. In an effort to avoid litigation and further delay in the winding up process, the then trustees decided to try and seek an "amicable" settlement with the Company in relation to expenses.  Without admission of liability, the Company did make an offer in an effort to resolve this and expedite the winding up; however, ultimately; the parties were unable to agree terms.

12. I set out below the Company's position:

12.1. The Scheme has always paid all professional fees it has incurred, a fact which was explicitly acknowledged in the 1993 actuarial valuation.  This confirmed that expenses of administration were to be met by the Scheme and that if the Scheme wound up the Scheme's funding would be sufficient to meet the expenses of administration.  Further it shows that the Company's contribution included an allowance linked to 1.5% of the member's pensionable salaries in order to meet Scheme expenses (based on previous experience of Scheme expenditure).  

12.2. Similarly the 1996 actuarial valuation confirmed that an allowance of 4% of the past service liabilities was included in the valuation assumptions to meet future administration expenses – and that the Scheme would be able to meet its liabilities as they fell due.  Further no concerns had ever been expressed that the Scheme was in difficulty meeting expenses.

12.3. All the Scheme's audited accounts have explicitly included the above arrangements and have never been challenged by the Scheme's auditors.  

12.4. All professional advisers have themselves willingly charged the Scheme.

12.5. The Company and Trustees have operated on the basis of a common agreement/understanding that expenses will be met from Scheme assets and by custom and practice the Scheme rules have been varied and the trustees are "estopped by convention" from now relying on Rule 10(6).

12.6. Lord Denning's findings (set out below) in Amalgamated Investment and Property Company Limited v.  Texas Commerce International Bank 1982 1 QB 84 are support for this and were cited with approval in ITN v.  Ward 1997 PLR 131 and followed in Icarus (Hertford) Ltd v.  Driscoll 1990 PLR1:

"When the parties to a transaction proceed on the basis of an underlying assumption (either of fact or law, and whether due to a misrepresentation or mistake, makes no difference), on which they have conducted the dealings between them – neither of them will be allowed to go back on that assumption when it will be unfair or unjust to allow him to do so."

12.7. The case of Icarus supports the claim for estoppel.  Here the scheme rules expressly provided that the basic pension was 1/80th of final salary or 1/60th of final salary for special members.  However, from 1976 works members were included in the scheme on the basis of a rate of 1/270th of final pensionable salary and in 1978 it was decided that the benefits payable to all staff members would also be reduced to 1/270ths of final pensionable salary.  Thereafter the scheme was run on that basis for all members.  The changes were never formally documented and no endorsement of the policy was prepared.  All parties acted upon the basis that the policy had been amended to incorporate those changes.  The Judge held as follows:

"all the parties to the scheme… have since 1978 proceeded on the basis that the rate of accrual was 1/270th and they cannot now go back on it.  Further I believe it would not be unjust or unfair to hold them to that.  In fact it would be odd for me to decide that the rate was 1/60th or 1/80th when all the parties had accepted and worked on the basis that it was 1/270th"

12.8. Further, Rule 10(6) must be read in light of Rule 10(2) and the clear implication of these rules taken together is that the trustees are not free to incur fees in the anticipation that the Company will meet them in any event.  Instead the Company's prior approval is required and that approval has never been sought.  Accordingly the trustees have tacitly accepted that the fees were incurred otherwise than in accordance with the Scheme rules.

12.9. That it would now be unconscionable for the trustees to hold the Company liable as it is only since the Scheme's winding up that the trustees have asked for fees and that the Company has since changed its position and is now deprived of an opportunity to manage the Scheme in order to contain its overall liabilities given the changes in its business structure.  Also the Company is not in a position to make provision for additional liability caused and the expenses claimed cannot properly be verified due to the passage of time.

12.10. Further due to the delay in the trustees pursuing their claim for expenses the Company has been deprived of the opportunity to apportion expenses properly attributable to the various trading divisions of the Company, which have now left the Company's group.

12.11. Even in the event that the Ombudsman rules that the Company is liable to meet any winding up or other expenses the Company is not in a financial position to do so and pursuant to Rule 13(5)(I) the trustees will, in any event, be required to meet the expenses of, and prior to, winding up of the Scheme out of Scheme assets.

12.12. Finally, they have not acted with maladministration; instead the trustees have acted with maladministration by failing to address the question of expenses throughout the life of the Scheme which has caused prejudice to the Company as a result.

13. In response to these comments the trustees have said:

13.1. The Company was put on notice of the trustees' claim on 4 October 1999, therefore, irrespective of custom and practice prior to that date the Company is now on notice of a claim.

13.2. The trustees consider it irrelevant that professional advisers have always rendered fee notes to the Scheme as that is quite in order, for it is then up to the trustees to pay the fees and to be reimbursed by the Company.

13.3. The 1996 valuation simply reflects the 4% allowance for expenses in accordance with the statutory requirements of the Minimum Funding Requirement and therefore does not support the argument that the 1996 valuation report provides for all administration expenses to be met by the Scheme.

13.4. The arguments raised in relation to estoppel do not in their view prevent them claiming post October 1999.

13.5. Invoices have been posted to the Company as have estimated future costs and expenses in relation to winding up and the Company has not now objected under Rule 10(2).

13.6. The Company was on notice of this claim prior to it triggering the Scheme's winding up and that the Company proceeded with the windup nonetheless.

CONCLUSIONS

14. I will first consider the issue set out at 2.1.  It is clear that prior to October 1999 both the Company and trustees as parties to the Trust Deed and Rules under which the Scheme was operated had acted under the understanding that Scheme expenses were met out of the assets of the funds.  Prior to October 1999 all invoices submitted by professional advisers had been submitted to the Scheme and paid out of the Scheme assets.  Prior to October 1999 it had not been in issue that the Scheme would meet these expenses.  Indeed, whilst I note there is some dispute regarding the 1996 actuarial valuation, in respect of the 1993 actuarial valuation it is clear that the Company's contribution rate included an element (albeit an imprecise one) to cover expenses.  Accordingly it is safe to say that both parties had operated for some time on the mutual, albeit mistaken, belief that costs and expenses were met out of Scheme funds.  There had never been an issue with this prior to October 1999 and the 1993 and 1996 actuarial valuations agreed that the funds were sufficient to meet liabilities as they fell due.

15. It is my belief that the trustees are now estopped from seeking expenses before they first made the Company aware of their intention to rely on this rule, that being on 4 October 1999.  In this respect I rely on the cases of Amalgamated Investment and Property Company Limited v.  Texas Commerce International Bank 1982 1 QB 84 and Icarus (Hertford) Ltd v.  Driscoll 1990 PLR1.  In the first case both parties operated on a common assumption that a guarantee was binding and effective to cover an English company's liability in respect of a loan made in Nassau.  When that company went into liquidation, the liquidator sought to deny that the guarantee bound the English company.  The Court held the liquidator was estopped from doing so.  Lord Denning's judgment has been cited with approval in a number of cases and the Icarus decision shows that it can apply to pension schemes.  The Icarus decision is analogous to the situation here, as in that case all parties (trustee, company and members) had proceeded on the basis of a common understanding which was directly contradicted by the rules.  As such it is my view that an estoppel by convention applies up until 4 October 1999.

16. I however am of the view that estoppel does not operate beyond that date.  The cases cited in the paragraph above are silent on that point and are perhaps suggestive that it is a once and for all defence.  However, I am mindful of the case of Hiscox v.  Outhwaite (No.  1) 1991 3 All ER.  At page 135 the Judgment cites the Amalgamated Investment and Property Company Limited case and then goes on to say the following:

"In Norwegian American Cruises A/S v.  Paul Munday Ltd, The Vistafjord [1988] 2 Lloyd's Rep 343 Bingham LJ, with the agreement of Taylor LJ, approved a passage in a judgment of Peter Gibson J in Hamel-Smith Ltd (5 February 1987, unreported) from which he quoted at length (at 351-352).  In so doing he was approving criticisms of this passage.  For present purposes all that need be said is that his judgment is authority for the proposition that estoppel by convention is not confined to an agreed assumption only if it would be unconscionable not to do so and that, once a common assumption is revealed to be erroneous, the estoppel will not apply to future dealings"

17. Accordingly from that date the parties were operating on the basis of the rules.  Pursuant to Rule 10(6) costs and expenses were to be met by the employer.  However, under Rule 10(2), in so far as those costs and expenses were those of an Actuary or other professional person the trustees were obliged to first agree terms as to remuneration with the principal employer, which, certainly in respect of those invoices rendered with the letter of 4 October 1999 was not done.  Indeed I am not aware of any attempt to agree remuneration terms.

18. Whilst I accept that the trustees may be invoiced and may pay the fees and then seek reimbursement from the Company, I do not accept this to be the case where the costs and expenses are those of an Actuary or professional person where terms as to remuneration have not been agreed prior to the fee being incurred.  Rule 10(2) precedes Rule 10(6) and the correct reading of these rules taken together must be that the trustees can engage an Actuary or professional person but only where remuneration terms have been agreed in advance.

19. Failure to agree remuneration terms amounts to a technical breach of trust.  However, pursuant to Clause 7 of the Deed the employer indemnifies the trustees in this respect.  Accordingly the trustees can seek payment from the employer for costs and expenses incurred from 4 October 1999 in connection with the carrying out of the trusts and provisions of the Deed and Rules.  However, as at the date the claim for costs was first made, the winding up had been triggered by the cessation of the Company's contributions and therefore where the trustees cannot recover from the Company they will have to meet the costs themselves pursuant to Rule 13(5)(I).  I therefore uphold the dispute in relation to the period post 4 October 1999.  In these circumstances I do not propose to make directions.  The Trustees should resubmit the invoices for costs and expenses on and after 4 October 1999.  However, should recovery not be possible, pursuant to Rule 13(5)(I) these expenses will have to be met out of the fund.

20. For the sake of completeness I should deal with the (not fully developed) argument that expenses have already been met in the contributions to the Scheme.  The contribution rate does not include an allowance for expenses under the rules but it is clear that up to 1996 some allowance was being made for expenses.  This was however to meet ongoing liabilities.  It is not clear this happened after this date.  At that point winding up was not in contemplation and I do not consider it can be said that in respect of future liabilities from 1996 onwards the Company has met all costs and expenses in connection with the carrying out of the Scheme, by a prior contribution rate.  Accordingly the trustees are entitled to seek costs and expenses of the Scheme on and from 4 October 1999 and that the Company should pay these so far as it is able to do so bearing in mind its financial state.
DAVID LAVERICK

Pensions Ombudsman
19 March 2003
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