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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr Brian Harbison 

Scheme
:
Local Government Pension Scheme (the LGPS)

Respondents
:
Brophy Grounds Maintenance (the Company)

South Tyneside Metropolitan Borough Council (the Council)

MATTERS FOR DETERMINATION
1. Mr Harbison has complained about the actions of the Company and the Council with regard to his pension provision.  He complains that he has suffered loss as a result of their actions in relation to the transfer of his employment from the Council and the Company in 1994 and 1999.  In particular, he claims:

(1)
the Council should have required the Company to provide him with an occupational pension broadly comparable to the LGPS during the period 1994 to 1997 or offer other benefits in compensation; and

(2)
he should have been permitted to remain a member of LGSPS from 28 June 1999 when his employment recommenced with the Company to 16 June 2001 when he took early retirement from the Company.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS 

3. The Council employed Mr Harbison as one of the ground maintenance staff from 27 April 1981 and he became a member of the LGPS on 27 April 1982.

4. From mid to late 1993, the Council offered its ground maintenance work to tender in accordance with the Compulsory Competitive Tendering (CCT) regime imposed on local authorities by the Local Government Act 1988 (the 1988 Act), secondary legislation and other guidance. 

5. Although it is accepted by all parties that such guidance was issued, Mr Harbison and the Council and Company dispute whether and when the Council and Company should have been aware and taken account of this guidance. 

The 1988 Act 

6. Sections 1-19 of the 1988 Act is aimed at preventing anti-competitive behaviour in tendering processes and local authorities from taking into account non-commercial matters during such processes.  

7. Section 6 of the 1988 Act states that local authorities cannot carry out certain types of work (functional work) unless conditions listed in section 7 are met.  In summary, the conditions laid down by section 7 have the effect of requiring a local authority to win the right to carry out functional work by competing against private sector firms. Ground maintenance (such as the work that Mr Harbison was employed to do) comes under the definition of functional work for the purposes of the 1988 Act.

8. The fifth condition listed at section 7(7) prohibits the council from doing anything as part of the tendering process that restricts, distorts or prevents competition.  

9. Sections 13 and 14 of the 1988 Act give powers to the Secretary of State to take action against authorities where work is carried out in circumstances where the section 7 conditions have not been met.  Such action can include forcing the re-tendering of the contract and not allowing the in-house team to bid for it.

10. Section 17 of the 1988 Act sets out detail of non-commercial matters which local authorities are under a duty not to take into account when selecting tenders or awarding contracts.  Section 17(5)(a) states that the terms and conditions of employment offered by contractors to their workers are a non-commercial matter.

The Government’s Guide to Market Testing

11. In 1993, the Government issued advice on the market testing of central government services in 1993.  This dealt with the issue of pension rights where employment was offered by the private sector following a market testing exercise.  It suggested that, where pension rights were worse than those originally available to employees, there might be grounds for claims of constructive dismissal against the relevant government agency.  The advice suggested that, if inferior pension provision were offered in the new employment, other benefits should be offered as compensation e.g. a higher salary or employee share scheme etc.

Circular 10/93  

12. The Department of Environment issued Circular 10/93 on 14 June 1993.  This had statutory force and provided guidance on how conduct which has or could have the effect of restricting, distorting or preventing competition could be avoided in order to comply with the provisions of the 1988 Act.  

13. Paragraphs 40 to 45 of this Circular contained advice on the application of the Transfer of Undertakings (Protection of Employment) Regulations 1981 (TUPE) to CCT contracts.  Paragraph 41 stated the Government’s view on the application of TUPE to CCT.  It indicated that authorities should not place any prior restrictions on the arrangements which external contractors or a Direct Service Organisation must adopt except where such restrictions can be justified on operational or economic grounds. 

14. Paragraph 42 stated:

“Where, therefore, an authority seeks, in a tender invitation, to ensure that the successful contractor will be required to take over responsibility for existing staff, and observe existing terms and conditions of service, by:

-specifying expressly that the tenderer should make offers of employment, without operational or economic justification; or,

-specifying that TUPE Regulations must apply to the contract where it is not clear at the point of inviting tenders that this would necessarily be the case; or

-seeking to achieve the same purpose by specifying requirements relating to matters other than the employment of staff, without operational or economic justification;

the Secretary of State takes the view that any such requirement may have the effect of restricting, distorting or preventing competition, and may take action accordingly, subject to the facts of the case.”

15. Paragraph 43 of the guidance accepted that authorities may wish to refer prospective contractors to TUPE regulations, but in doing so it should refer to the Regulations in neutral terms.

1994 Transfer 

16. The Company was successful in the tendering process and a contract between the Council and the Company was signed on 23 December 1993. A rider to the contract stated that both the Council and the Company accepted that the Transfer of Undertakings (Protection of Employment) Regulations 1981 applied (TUPE).  However, there was no provision in the agreement about transferring employees’ pensions. On 1 January 1994 Mr Harbison’s employment was transferred to the Company.

Department of Environment Issues Paper: Handling of TUPE matters in relation to CCT  
17. On 21 January 1994, the Department of the Environment issued the above circular.  The circular did not contain any relevant guidance to local authorities on pension matters.  However, the covering letter to the circular contained a paragraph which stated that the Government’s view on pension rights in relation to TUPE and market testing of services was set out in “The Government’s Guide to Market Testing”.  It also stated that ministers were considering the comments of various organisations on pension rights in relation to CCT and that further advice would be issued as appropriate.

18. The further advice was issued on 15 March 1995 when the Department of the Environment wrote to all Chief Executives of Local Authorities in England.  It stated that where TUPE applied, the local authority concerned would not be regarded as acting anti-competitively if it required the contractor to provide a “broadly comparable pension” to that which the employees currently enjoyed.

19. This advice was confirmed in another letter dated 28 June 1995 sent to all Chief Executives of Local Authorities in England. 

20. The Company employed Mr Harbison until 31 March 1997.  Throughout this time the Company provided no alternative occupational pension scheme and Mr Harbison was not permitted to contribute to the LGPS.  

Transfer to Council 1997

21. The contract was re-tendered in 1997 and won by the Council.  Mr Harbison, together with others, was transferred back to the Council and rejoined the LGPS.

1999 Transfer

22. In 1999, the contract for ground maintenance work was re-tendered. On 25 March 1999, the Council, the Company, Unison (the Union of the transferring employees) and GMB met up to discuss the transfer and, among other issues, the pension provision.  

23. In May or June 1999 a meeting was held about concerning the transfer.  Mr Harbison and many other maintenance employees were present as well as the head of personnel management services at the Council and a woman representing the LGPS.  

24. In a letter dated 27 May 1999, the Company wrote to Unison stating:

“We affirm our support for your proposal in requesting early or retrospective entry into LGPS.  There are a number of detailed queries you raised in the meeting which we are raising with our pension company and will respond to as soon as possible.”

Admission of non-associated employees to the LGPS

25. At the time that the proposal that employees should be permitted to remain in the LGPS was made,  the Local Government Pension Scheme Regulations 1997 (the 1997 Regulations) which governed the LGPS did not contain a provision allowing non-associated employers to participate in the LGPS, or allowing employees of a non-associated employer to be members of LGPS.

26. However, on 7 June 1999, the Department of the Environment, Transport and the Regions (DETR) issued a joint advice note (the 7 June 1999 Note).  This stated that the 1997 Regulations would be amended to allow private sector employers to be admitted into the LGPS.  The purpose of this amendment was to allow continued membership in the LGPS Scheme for employees who transferred from a local authority under outsourcing arrangements.  

27. The 7 June 1999 Note made clear that the existing statutory provisions governing eligibility for membership of the LGPS would continue in force and would be unaffected by the terms of the advice note.  However, it added that the following provision would have immediate effect:

“Non-associated employers may be admitted to the LGPS on a temporary basis until 31 March 2000, or the date the non-associated employer is introduced, whichever is earliest.  Any non-associated employers who have been admitted to the Scheme after 1 April 1998 should be moved to the non-associated section after its establishment.

Employees who are existing LGPS members may remain in the Scheme until their new employer can be admitted under the terms of the provisions to be established.”

28. The Council forwarded this note to the Company on 15 June 1999 stating that it indicated that it would be possible for the transferring employees to remain within the LGPS. 

29. Mr Harbison and other employees were re-employed with the Company with effect from 28 June 1999 (the 1999 Transfer). The contract itself provided that the Company and the Council would act as if the contract gave rise to TUPE and went on to state that all employees would be provided with a pension scheme broadly comparable to the LGPS or compensation would be provided to compensate transferred employees if such a scheme was either not provided or there was a shortfall in the comparison.

30. On the basis of the 7 June 1999 Note, the Council’s pension committee agreed that, subject to satisfactory terms and conditions being agreed, it would admit the Company into the LGPS. Therefore when the Transfer had taken place the Company continued to deduct pension scheme contributions and pay these over to the Council.

31. On 15 July 1999 the Company wrote to the employees who had transferred from the Council to the Company:

“As you are aware, Brophy  have been in discussions with South Tyneside Pension Fund and it has been agreed that those employees who transferred to our employment on 28th June 1999 will remain in the Local Government Pension Scheme…  this is a transitional arrangement until the Government has issued legislation, which we hope will clarify all liabilities and responsibilities for Brophy.  Once we have a firm indication of the liabilities we will be in a position to confirm whether or not Brophy is able to continue with this arrangement.  

In the event that the liabilities are too great, the Company would have to stop the transitional arrangement and all employees would be eligible to join the BALI Pension Scheme.  However, we are hopeful that legislation will clarify all the points we require and that you will be able to continue with membership of the LGPS throughout your employment with Brophy.”

32. The amending regulations, the Local Government Pension Scheme (Amendment etc.) Regulations 1999 (the 1999 Regulations), were laid before Parliament on 22 December 1999 and came into force on 13 January 2000. 

33. These regulations did not contain provisions allowing backdating of the admission of non-associated employees.  Nor did they provide that an admission agreement could be allowed for a period of employment with the admitted body before the date of the agreement to count as membership of the pension scheme. 

34. The Council telephoned DETR to clarify the situation. The Council’s note of that conversation indicates that the Council was told on the phone that its interpretation of the regulations had been correct.  The DETR adviser suggested that in order to side- step the regulations it might be possible, informally to backdate members’ pensions or to treat transferring employees as seconded to the Council for pension purposes. 

35. On 12 April 2000, the Council wrote to Mr Harbison to advise him that there had been an unexpected problem in relation to his proposed continued membership of the LGPS.   The Council explained that it had agreed to admit the Company into the pension scheme subject to satisfactory terms and conditions being finalised.  It went on to explain:

“The promised regulations, the Local Government Pension Scheme (Amendment etc) Regulations 1999 have now been released.  However, contrary to the guidance given in the joint advice note, they do not allow private sector employers to be admitted on a temporary basis.  As the regulations currently stand, therefore, transferring staff cannot contribute or count service in the pension scheme, until their new employer’s admission agreement, which is currently still being negotiated, is finalised, and they contain no provisions which would allow the backdating of your membership.”

36. The letter went on to explain that as the Regulations stood Mr Harbison was excluded from the LGPS, but that the Council was pressing for necessary amendments. 

37. In May 2000, Mr Harbison contacted OPAS and my office for assistance in his dispute and in July 2000, his OPAS adviser asked for the first stage of  IDRP to be implemented. 

38. On 15 August 2000, the Company informed Mr Harbison that the legislation issued earlier in the year had prevented it from back dating his entry into the LGPS.   It went on to explain that as a result of the final legislation, the Tyne and Wear Pension Fund had returned all the contributions paid over to them on their behalf.  It offered Mr Harbison two alternatives:

1) To join the BALI Scheme, the Company’s occupational pension scheme, or 

2) To take a refund of the pension contributions made.

39. On 20 November 2000, the Company wrote again to Mr Harbison.  In this letter it stated that [it had been]:

“led to believe that commitments have previously been made to you, in that you would be permitted to remain in the LGPS.”

It went on to state that such commitments were made in good faith, but the Company had found that membership of the LGPS brought unacceptable liabilities.  It concluded by stating that Mr Harbison should be aware that the Company was at that time unwilling to enter into the LGPS.

40. On 27 November 2000 the first stage IDR decision was issued.  The person appointed to make that decision concluded, with some reluctance, that he had been unable to uphold Mr Harbison’s complaint.  During his investigations of the issue, the person appointed had written to the Government Actuary’s Department asking  when local authorities first made requests for it to assess company pension schemes in order to confirm whether or not they were broadly comparable with local authority schemes. The Government Actuary’s Department  responded stating that it had started advising local authorities on this issue at the beginning of 1994.

41. On 7 December 2000, Mr Harbison’s OPAS adviser wrote on his behalf to the Secretary of State for DETR to initiate stage 2 of IDRP.

42. On or before 9 January 2001, Mr Harbison agreed to become a member of the Company’s occupational pension scheme, the BALI Pension Scheme (the BALI Scheme).  The BALI Scheme had been certified by the Government Actuary’s Department as being broadly comparable to the LGPS.

43. In a letter dated 19 January 2001 Watson Wyatt, the Council’s actuaries, had written to the Council confirming that for all employees considered, the value of benefits provided by the BALI Scheme was at least equal in value to the benefits of the LGPS after taking into account members’ contributions.  Mr Harbison was one of the employees considered when Watson Wyatt made the assessment.

44. On 2 April 2001 the Local Government Pension Scheme (Miscellaneous) Regulations 2001 came into force. It is accepted by all parties to the complaint that these regulations provided a window from 2 April 2001 to 1 July 2001 when an admission agreement could have been made which provided that a period of employment with the body to which employees had been transferred from a local authority before the date of the agreement could count as a period of membership for the purposes of the regulations.

45. Mr Harbison took ill-health benefits from the BALI Scheme with effect from 16 June 2001.  

SUBMISSIONS 

1994 TRANSFER

Submissions on behalf of Mr Harbison

46. The Council failed in its obligation to impose a requirement on the Company to provide Mr Harbison with broadly comparable occupational pension provisions to the LGPS, or with compensation to remedy the lack of such provision in his new employment.

47. The wording of the third section of paragraph 42 in Circular 10/93 implicitly permits a local authority to specify requirements relating to the employment of staff.

48. Prior to the advice issued on 15 March 1995, the Council was presented with difficult considerations by Section 17 of the 1988 Act but at the time of the 1994 Transfer, the Council was aware, or ought reasonably have been aware of the Government’s Guide to Market Testing and the effect of Circular 10/93 identified above.  

49. As a result of an implied contractual duty to act in good faith, the Council was under an obligation to take reasonable steps to ensure that the Company provided Mr Harbison with comparable pension provision or with compensation in lieu.

The Council’s submissions 

50. At the time of the 1994 Transfer, in the light of the provisions of the 1988 Act and in particular section 17, it was not open to the Council to dictate the terms of employment of the employees to be used by the contractor to carry out the work. 

51. “The Government’s Guide to Market Testing” was published in 1993, prior to the letting of the contract, but that was a document aimed at central government departments and agencies of central government.  As far as the Council was aware, it was not sent to, or meant for, local authorities, which were subject to CCT, a scheme of “market testing” imposed on local authorities by central government.

52. Paragraph 42 of Circular 10/93, indicates that an authority which required bids to be made on the basis that TUPE applied was risking a finding of anti-competitive behaviour.  Paragraph 43 of the circular even warns that authorities should not express a view as to the likelihood of TUPE applying to a particular contract. 

53. The effect of Circular 10/93 is not implicitly to allow local authorities general latitude to make requirements of contractors in relation to the employment of staff.  Instead it merely recognises that, as a matter of law, TUPE may apply where a contract to provide services is won by an external bidder following a CCT tendering exercise.

54. Although accepting that TUPE did apply to the particular contract Regulation 7 expressly excludes occupational pension schemes “within the meaning of the Social Security Pensions Act 1975”.   It is therefore submits unsurprising that the Circular is silent as regards pensions because TUPE did not and does not apply to occupational pension schemes.

55. The Contract was signed on 23 December 1993 and commenced on 1 January 1994.   This clearly predates central government advice to local authorities issued on 15 March 1995 that seeking broadly comparable pensions would not be regarded as taking into account non-comparable matters or as anti-competitive behaviour. 

56. Given the background of the Circular 10/93 and the provisions of the 1988 Act and the fact that TUPE does not apply to occupational pension schemes, the Council could not lawfully have insisted that the Company, provided an equivalent pension scheme to the LGPS or indeed any pension scheme, to the transferring employees.

57. The Council does not accept that an implied contractual duty to “act in good faith” imposes an obligation upon the Council to secure an equivalent or indeed any occupational pension scheme for an employee who is transferred by operation of law to another body, following a tendering exercise carried out to comply with the Council’s duties under the 1988 Act.  

58. If Mr Harbison was of the view that there had been a breach of that duty, it would have been open to him to seek compensation from the employment tribunal or from the courts which, as far as the Council is aware, he has not done.

59. It would also have been open to Mr Harbison to object to the transfer under regulation 5 (4A) of TUPE.  This would have given him an opportunity to make a claim against the Company.  The Council presumes the reason Mr Harbison did not do this is because TUPE does not apply to occupational pension schemes.

Submissions on behalf of the Company

60. The Company has made no submissions except for stating that it concurred with the outcome of second stage Internal Disputes Resolution Procedure. 

1999 TRANSFER

Submissions on behalf of Mr Harbison

61. Promises and representations made by the Council and by the Company both before and after the 1999 Transfer had contractual effect and the Company is now in breach of those contractual promises.  The actions of both the Council and the Company in relation to this matter constitute actionable maladministration for which he should be compensated.

62. The Company should be directed to provide access to the LGPS in accordance with the representations made; or to pay compensation to put him in the position he would have been had the contract been performed and continuing membership of the LGPS been secured from 28 June 1999.  

63. At the time of the 1999 Transfer, the combined effect of the 7 June 1999 Note and the 1999 Regulations was that there was nothing to prevent employees remaining in the LGPS on a temporary basis. 

64. The 1999 Regulations enabled employees who were transferred to non-associated employers to remain LGPS members, subject to the employer entering into an admission agreement, and an approved indemnity or bond being in place with an appropriate institution.  

65. The correct interpretation of the note dated 7 June 1999 is that non-associated employers and their employees could participate in the LGPS from 28 June 1999 to 13 January 2000 under the transitional arrangements.  If this were not the case the section in the note headed “Transitional Arrangements” would be redundant.  

66. In the light of this interpretation of the note and legislation there was no legal impediment, even prior to the 2001 Regulations being issued, to the Company participating in the LGPS.  

67. A clear promise was made by the Company to secure membership of the LGPS, at least until the 1999 Regulations were made and that this promise had contractual effect.   The letter from the Company to Mr Harbison dated 15 July 1999 is evidence of this.  This letter does not suggest that the period of membership of the LGPS could be unpicked retrospectively if the liabilities were found to be too great.  

68. At the meeting with the LGPS in May 1999 the Council explained it was planning to transfer the Grounds Maintenance employees back to the Company.  The relevant employees were asked to vote on whether to remain in the LGPS and all indicated that they did wish to do so.  At that point the Council explained that if they were to remain in LGPS they would have to transfer back to the Company in June 1999 rather than December 1999.  

69. Because he had been reassured that his membership of the LGPS would continue neither he nor other employees objected to the earlier transfer.

70. A conditional promise was made by the Company relating to continuing membership of the LGPS after the 1999 Transfer.  

The Council’s submissions

71. Based on the 7 June 1999 Note, the Council’s pension committee agreed, subject to satisfactory terms and conditions being finalised, to admit the Company in to the LGPS.  However, a formal admission agreement could not be entered into on the basis of the note because as it stood, the law did not allow the admission of bodies like the Company to the LGPS and therefore the Council had no legal power to enter into a formal admission agreement.  

72. The 7 June 1999 Note had indicated that the amended provisions would allow the backdating of the admission of non-associated employers.  However, when the 1999 Regulations came into force they differed considerably from the joint advice note and the draft regulations upon which those temporary admission arrangements had been based.  

73. The 1999 Regulations did not contain provisions that allowed backdating of the admission of non-associated employers.  In addition, the DETR had changed the regulations and so they did not allow an admission agreement to allow for a period of employment with the admitted body before the date of the agreement see Reg. 5 of the 1999 Regulations.  

74. Once the 1999 Regulations were received the differences between them and the draft note were immediately appreciated by the Council.  

75. The Council does not accept Mr Harbison’s interpretation of the 7 June 1999 Note.  The note had no statutory force and did not amend the 1997 regulation and so did not change the legal position and make the Brophy employees eligible for membership of the LGPS.

76. The Council investigated to see if the omission of the backdating was a mistake and whether the DETR was planning to further amend the pension scheme regulations.  However, as a result of the conversation with DETR as documented in the attendance note dated 2 February 2000, the Council concluded it was not. 

77. As a result of this conversation the Council held discussions with the Company who were asked to consider placing the transferred employees in the company pension scheme and backdating entry to the date of the transfer of the function.

78. To a limited extent, the Regulations of 2001 retrospectively authorised participation in the LGPS from 28 June 1999.

79. The Council had the BALI Scheme assessed by Watson Wyatt, the Council’s actuaries and found it to be broadly comparable to the LGPS. Therefore the BALI Scheme was an acceptable alternative to LGPS for the purposes of the contract.  

80. By the time the 2001 Regulations were published, the Company had already agreed to the transferred employees joining the BALI Scheme.  The Council had no power to force Brophy into an admission agreement the requirements of their contract had been fulfilled by providing a broadly comparable pension scheme. 

81. The extracts from the correspondence do not amount to any kind of contract, but simply confirm that admission to the Scheme was dependent upon the 1997 Regulations being amended in a manner which permitted it.

82. Mr Harbison misunderstood the events of the May 1999 meeting.   It was never intended to transfer the Ground Maintenance function in December 1999.  Rather, 1 June 1999 had always been the target date for the transfer, but late in May 1999 the transfer date was identified as 28 June 1999.  The show of hands in relation to the transfer was about whether the group wanted to make a presentation about the various pension options when transferred to Brophy. 

Company’s submission

83. The Company has made no submissions in relation to this issue.  

CONCLUSIONS

THE 1994 TRANSFER

84. It was reasonable of the Council at the time of the 1994 Transfer to believe that it would be contrary to the CCT regime to require the Company to provide a broadly comparable pension scheme to the LGPS.  Therefore, although sympathetic to Mr Harbison, I am unable to uphold his complaint in relation to the 1994 Transfer.  I set out the reasons for this conclusion below.

85. Section 17(5)(a) of the 1988 Act stated that the terms and conditions of employment by contractors of their workers were a non-commercial matter which should not be taken into account when awarding contracts.  In the light of this provision it is understandable that the Council would not require the Company to provide pensions for transferring workers unless specific guidance had been issued authorising it to do so. 

86. The contract for the 1994 Transfer was signed on 23 December 1993. At that time, there was no such specific guidance although Circular 10/93 and Government’s Guide to Market Testing of Central Government Services had been issued.

87. Mr Harbison has put forward the view that the Circular 10/93 implicitly allowed local authorities general latitude to make requirements of contractors in relation to employment of staff.  However, this reading does not seem to me to be correct –the paragraph to which Mr Harbison refers seems to be saying quite the opposite i.e. the transferring authority cannot make requirements of contractors in relation to the employment of staff or seek to do so by other means in the contract.  

88. Mr Harbison has also submitted that the Council should have been aware and taken account of the Government’s Guide to Market Testing.  However, I do not agree with this view.  When published the guide was directed at central government departments and the agencies of central government.  Therefore there was no reason for local authorities to be aware of the guidance or to take it into account at this time.   

89. It is true that the Department of Environment referred to the Government’s Guide to Market testing in the covering letter to their paper  Department of Environment Issues Paper: Handling of TUPE matters in relation to CCT.  However, this was issued on 21 January 1994, after the 1994 Transfer had taken place. I have therefore concluded that there was no reason for the Council to be aware of this advice and that Circular 10/93 did not impact upon the 1988 Act.  The Council’s belief that it would have been contrary to the CCT regime to require the Company to provide a broadly comparable pension seems reasonable. 

90. In the light of the view to which I have come I see no need to determine whether the Council were under, and in breach of a common law duty of mutual trust and confidence. Any such common law duty could not override the effect of the statutory regime. 

1999 TRANSFER

Admittance of the Company to the LGPS

91. It is accepted that the 2001 Regulations created a window (between 2 April 2001 and 1 July 2001) in which the Company could have been accepted into LGPS.  Therefore this issue is not material to the issue of Mr Harbison’s membership of the LGPS.  However, what I have to consider is whether there was maladministration on the part of the Council in informing Mr Harbison of their belief that the Company could not be admitted as employer to the LGPS before the 2001 Regulations were issued.  

92. I do not endorse Mr Harbison’s submission that the Council misinterpreted the 1999 Regulations and that the Company could have been admitted under the transitional arrangements described in the 7 June 1999 Note.  It seems to me that the Council made an honest attempt at interpreting the 1999 Regulations and when they realised there was a potential problem contacted the DETR. The DETR later confirmed that they considered the Council’s interpretation of the 1999 Regulations was correct.  I share that view which is supported by the fact that the 2001 Regulations were passed partly in order to resolve the problem.  

Contractual promise to remain in the LGPS

93. Having reviewed the evidence, I have concluded that the Company had not made a general promise amounting to a contract that Mr Harbison, along with other employees should be able to remain in the LGPS.  

94. The contract between the Company and the Council made no provision for the Company’s entry into the LGPS, but merely required that the Company provide a broadly comparable pension.  I see no reason to dispute the advice from Watson Wyatt that the Bali scheme was broadly comparable.  

95. In its letter to Mr Harbison (and other employees transferred in the 1999 Transfer) of 15 July 1999 the Company indicated that there was a possibility that it would conclude that the liabilities in participating in the LGPS would be too great. Mr Harbison has argued that, at the very least, the Company made a commitment that the members would remain in the LGPS until it became clear whether the Company could meet the liabilities and obligations of staying within the LGPS.  

96. While I have some sympathy for Mr Harbison’s point, I do not accept this reading. I do not believe the letter of 15 July 1999 amounts to a contractual commitment to allow transferring employees to remain in the LGPS until it became clear whether the Company could meet the liabilities and obligations of staying within the LGPS.  I see no consideration which would be needed to establish a contract.  

97. It should be noted that when the 1999 Transfer first took effect, the Company credited the LGPS with contributions to the Scheme in relation to the transferring employees from 28 June 1999.  This was in line with the transitional arrangement referred to in the letter of 15 July 1999.  However, this transitional arrangement failed, not because the Company had realised that the liabilities of joining the Scheme were too great, but because the Council informed the Company in January 2000 that the Council could not admit the transferring employees to the Scheme.  I have found that the Council’s interpretation of the 1999 Regulations was correct and so I conclude that the Company could not stand by its promise because it was not able to do so under the provisions of the 1999 Regulations. 

98. Mr Harbison has also stated that at a meeting in May 1999 he and other employees were told that if they opted to remain in the LGPS they would be transferred to the Company in June 1999 rather than December 1999. Mr Harbison clearly believes that had he and other employees not elected to remain in LGPS at this meeting, they would not have been transferred until December 1999 and so would have had six additional months of service in the LGPS.  The Council has responded to this issue by stating that Mr Harbison’s understanding of this meeting is incorrect and that it had always intended the transfer to take effect in June 1999. I have concluded that Mr Harbison’s understanding is incorrect and the fact that he elected to remain in the LGPS at this meeting did not mean that eventually he had less service with the Scheme. 

99. I am sympathetic to Mr Harbison’s plight and he is unfortunate to be in a position where he has lost pension provision through no fault of his own.  However, I believe that the Council acted conscientiously in interpreting what were often complex regulations.  I make no finding of maladministration against the Council.  Similarly, I have not made a finding against the Company.  By backdating Mr Harbison’s entry to the BALI Scheme to the date of the 1999 Transfer, it has fulfilled its obligations as set out in the 1999 Transfer document.  Although it is certainly true that the Company made additional representations to Mr Harbison that he may be able to remain in the LGPS, I am satisfied that these representations were conditional and that these conditions were not met. 

DAVID LAVERICK

Pensions Ombudsman

25 August 2004
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