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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs P Gardner

Scheme
:
Armed Forces Pension Scheme

Respondent
:
Ministry of Defence (MOD)

THE DISPUTE (dated 10 December 2001)

1. On 31 October 2000, the Scheme rules changed to allow widows/widower's in receipt of an attributable widow/widower's pension to retain their pension if they remarried or cohabited on or after that date.  This was embodied in rule 3071A.

2. Mrs Gardner claims that rule 3071A is unfair and discriminatory to widow/widower's, such as her, who remarried or cohabited prior to the rule change as their attributable pension ceased on remarriage and was not reinstated under rule 3071A.

3. Mrs Gardner says that she is suffering substantial financial loss in comparison with widows/widowers who have been able to remarry or cohabit since the rule change and retain their attributable pension for life.

4. Mrs Gardner also takes issue with the MOD's stance that the rule change is not retrospective.

JURISDICTION

5. The MOD has asked me to reconsider the decision to accept this matter for investigation.  It is said by the MOD that Mrs Gardner’s complaint concerns the change of the scheme rules, but that this is not maladministration.

6. I agree that Mrs Gardner's 'complaint' concerns the rule change but there can be maladministration in the way rules are changed.  Mrs Gardner suggests there has been maladministration in the formulation of the policy on the rule change (ie by limiting it by date of remarriage).

7. Regardless of whether there has been maladministration Mrs Gardner's 'complaint' can be seen as a dispute of law, which falls within my jurisdiction.

THE SCHEME RULES

8. The Scheme rules are contained in the Prerogative Instrument: The Queen’s Regulations for the Royal Air Force Chapter 41.  The relevant rules provide as follows: 

"3071.
Re-marriage.

Subject to para 3071A, a family pension awarded under this Section will continue in payment until the widow or widower's death except that:

(1)…..

(2)……

(3)
Where the officer or airman retired, was discharged or died in service on or after 6 April 1978 (male personnel) or on or after 6 April 1989 (female personnel) then:

(a)
If the widow or widower remarries the pension will cease to be paid.

(b)
If the widow or widower, before reaching state pension age lives with a partner as wife or husband, the pension will cease to be paid.

(c)
If the widow or widower, on or after reaching state pension age, lives with a partner as wife or husband, the pension will be limited to the widow or widowers guaranteed minimum pension.

3071A.
Family Pension on re-marriage.

Sub-paras (1), (2) and (3) of para 3071 shall not apply to a widow or widower in receipt of an attributable family pension awarded under Section 5 of this Chapter who remarries or begins to live with a man as his wife or (as the case may be) a woman as her husband on or after 31 October 2000.

3072.
Restoration of pension.

(1)
This paragraph applies where a pension ceases to be paid, or is restricted, in accordance with para 3071.

(2)
Where in the case of a widow or widower who remarries, the marriage is terminated or the parties are judicially separated, any attributable long-term family pension payable to the widow or widower shall be restored as follows:

(a)
Where the claim for restoration is received within 3 months of the date of termination or the date on which the separation took place, from that date: or

(b)
In any other case, from the date on which the claim for restoration is made.

For the purposes of this paragraph reference to termination of marriage and judicial separation shall be construed in accordance with Section 168 of the Pensions Act 1995.

(3)
Where the Defence Council are satisfied that a widow or widower has ceased to live with a partner as wife or husband, any attributable long-term family pension payable to the widow or widower shall be restored from the date on which the claim for restoration is made.

(4) Notwithstanding the provisions of para 3071, the Defence Council may restore any family pension under this Chapter where it appears to them that there are compassionate grounds for doing so.

(5) Where in any case to which this paragraph applies, the widow or widower qualifies for more than one pension in respect of the service in any of Her Majesty’s Armed Forces of a spouse, that person shall only be entitled to be paid one pension, being the pension which appears to the Defence Council to be the most beneficial.”

MATERIAL FACTS

9. On 30 April 1990 Mrs Gardner’s first husband was killed in a military aircraft crash.  She and her two children were awarded an Attributable Forces Family Pension (AFFP) under the Scheme.

10. On 22 March 1991 Mrs Gardner married her second husband, who was also a member of the Scheme.  On remarriage her AFFP ceased pursuant to rule 3071(3)(a).

11. On 8 January 1998 Mrs Gardner’s second husband died.  As a result of the death of her second husband, Mrs Gardner qualified for a non-attributable pension under the Scheme rules.

12. By operation of Rule 3072(2), Mrs Gardner also qualified for restoration of her widow’s AFFP.  However, pursuant to rule 3072(5) it is only possible to receive one such pension, that pension being the one most beneficial to her.  Given that the AFFP pension was the greater of the two pensions for which Mrs Gardner qualified, her AFFP in respect of her first husband’s death, was reinstated.

13. On 26 June 1999 Mrs Gardner married her present husband and her widow’s AFFP again ceased.

14. On 20 July 2000, the Defence and Social Security Secretaries made a joint announcement that the Scheme rules would be changed with effect from 31 October 2000.  The change was effected by statutory instrument and now appears at rule 3071A.  The change meant that AFFP pensions would be awarded for life and all those in receipt of them as at 31 October 2000 would continue to receive them, irrespective of whether they remarried or cohabited, but those who had remarried or cohabited under the old rules would not benefit, unless the re-marriage terminated or cohabitation ceased.

15. The rule change followed a period of active campaigning by the War Widows Association (WWA).  At the outset the WWA campaigned for all widows/widowers who had, at any time, been in receipt of an attributable pension to retain that pension, ie irrespective of whether they had remarried before or after the rule change.  However, during the campaign the WWA was obliged, by its sponsors in the House of Lords, and also the Government, to narrow the remit of its campaign (due to risk of losing the amendment totally) and accept the compromise that is now enacted in the rules.

16. Since the rule change Mrs Gardner has written to the MOD, the Prime Minister and also the Under Secretary of State for Defence and Veteran Affairs.  In this correspondence Mrs Gardner has challenged the MOD’s actions, claiming that in limiting retention of the AFFP to those who remarried on, or after, 31 October 2000 the MOD has acted in a discriminatory manner towards her.  Accordingly she has asked for her AFFP to be reinstated.

17. The MOD refused.  In doing so, the MOD explained that the rules had been applied correctly to her case.  The MOD also sought to explain to Mrs Gardner the rationale for limiting rule 3071A to remarriage/cohabitation occurring on, or after, 31 October 2000 as follows:

17.1. For many years it has been the broad policy in public sector pension schemes that discretionary improvements are not made retrospectively.  The main reason for this has always been cost.

17.2. Nonetheless the Government considered the position with regard to this Scheme very carefully and change for all was actively considered and discussed but ultimately decided against.  The factors taken into account in reaching this decision were:

· Change for all would be prohibitively expensive.  The Government Actuary’s Department estimates the total cost of buying back the liability to restore pensions of those who remarried before October 2000 to be between £22-26 million.

· Concern that such a wide-ranging change would have a potential knock on effect for other public sector schemes (for example, War Widows’ pension).

· Those who had chosen to remarry in the past had done so in full knowledge of how this would affect their pension entitlement.

17.3. A very small number of exceptions have been made where it has been concluded that an unacceptable injustice would otherwise result.  However, Mrs Gardner is not in such a category.

18. Mrs Gardner’s solicitors (although not acting for her in this complaint) have informed the MOD that Mrs Gardner is in the process of entering into a formal deed of separation with her third husband.  Apparently, as a result of irreconcilable differences the marriage had broken down as at 31 October 2000.  Accordingly they seek the restoration of the AFFP from 31 October 2000 as a result of the collapse of the marriage.

19. The MOD have however refused to restore the pension as the rules of the scheme state that an attributable pension can only be restored where there has been a decree absolute of divorce or a judicial separation.  The MOD have however advised Mrs Gardner that should she obtain a divorce or judicial separation she would have her pension restored and this would not cease should she subsequently remarry.

20. In the course of correspondence the MOD disclosed details of the value of Mrs Gardner’s pensions and her current marital status.  Mrs Gardner argues that this is probably an infringement of the rights and protection she enjoys under the Data Protection Act 1998, in that the MOD disclosed irrelevant information to a third party without her written consent.  Mrs Gardner says that the information has no bearing on the complaint and should be ignored.

21. Mrs Gardner has also challenged the MOD’s justification for its policy to only benefit those who remarry after the rule change.  She argues that despite the MOD’s assertion that the change is not retrospective, it is, as those widowed before the rule change benefit if they have not married as at the date of the rule change.

22. In response to this dispute the MOD have asserted that their actions are lawful and legitimate.  Nonetheless, the MOD assert that it is not clear Mrs Gardner's complaint (or indeed any complaint by a widow or widower in her position) falls within the ambit of Article 1, Protocol 1 (or indeed any of the other convention rights).  In this respect the MOD rely on the admissibility decision of the European Court of Human Rights in Coke and Others v.  United Kingdom (Application No: 38696/97).  This case was brought by armed forces widows (amongst others) who complained that as a result of rule changes they were worse off than other widows.  They claimed that the reason for a widow receiving a pension or not depended on her date of marriage or the date of her late husband's retirement, which they said was arbitrary and discriminatory.  Their challenge was brought under Article 1, Protocol 1 and Article 14 of the European Convention on Human Rights.  The European Court of Human Rights found, in respect of the first group of widows, that they had not contributed, that they never had either an entitlement to, or expectation of, a pension; in respect of the second and third group of widows, that they had not contributed, that the amount of pension they received reflected their husbands’ contributions and that they never had an expectation of receiving anything more.  The Court then went on to find that there was no interference with the Claimants’ property rights under Article 1, Protocol 1 and accordingly that it did not need to consider Article 14.

23. Interestingly in Coke there was a further group of pensioners, as opposed to widows, claiming on behalf of their wives.  Their claim failed completely on the basis that they were not 'victims', ie they were not directly affected by the rule change, the victims being their widows.

24. In contrast the MOD cite another admissibility decision, decided last year: Dominic Fitzger Neill and Others v.  UK 2002, application no: 56721/00.  The complaint was substantially the same as the widows complaint in the Coke case above, except here all complainants were armed forces pensioners (as opposed to widows).  In Neill however whilst the Court questioned the victim status of the pensioners as it was their wives who were affected the Court did not find it necessary to determine this, instead making a finding on the substance of the complaint including Article 14.

25. The Court found that although the pensioners had no sustainable claim under Article 1, Protocol 1, Article 14 was still engaged and to be determined.  The MOD point out that in this case the Court appears to have accepted that the pensioners had made a notional contribution to the scheme by way of the setting of their pay levels to take into account the relative value of their pensions.  The MOD say that as this was an admissibility decision of the Courts they did not have the opportunity to give their views and for the avoidance of doubt they do not accept the Court's finding in Neill that an abatement in pay gives rise to a proprietary right under Article 1, Protocol 1, accordingly they reserve their position on this point.

26. The MOD says that in any event Mrs Gardner as a widow (as opposed to employee) has made no contributions of any kind to the Scheme.  As such they say she does not have any right to property and that we should follow the Coke decision, which they say would have the effect that Mrs Gardner’s claim would fall outside the ambit of Article 1, Protocol 1.  If Article 1, Protocol 1, is not in issue, the MOD says that we cannot consider Article 14, as it is not a freestanding right.

27. Nonetheless, in support of the policy position taken by the MOD, they specifically point to the following passage of the Neill Judgment:

“The Court observes that, in making provision for the future payment of service pensions to service men and to their widows, national authorities are in principle permitted to set conditions governing entitlement to such pensions and, in particular, to restrict such entitlement to those who are still in service at the time of introduction of the new provisions, and to fix the level of entitlement by reference to the period of service completed following introduction of the relevant provisions”

28. The MOD say that the Court therefore found that any differences in treatment based on the date of retirement or marriage could be reasonably and objectively justified, and were neither arbitrary nor unreasonable.  The MOD further adds that it is their view that the principle behind this ruling can also be applied to the case of Mrs Gardner and others seeking to benefit from the change of rule which took place after their remarriage or cohabitation had resulted in the cessation of their widow's pensions.  Accordingly it is said that the MOD did not act unreasonably in setting a particular date after which the amendment was to apply.

29. In respect of the data protection issue, the MOD have stated that their intention in setting out the information on the benefits Mrs Gardner has received under the Scheme was simply to provide me with a full account of her treatment under the rules and to demonstrate that they had applied the rules correctly to her.  The MOD also assert that, in their opinion, an individual making a complaint to me should expect that information surrounding their complaint will be disclosed.  Nonetheless they apologise to Mrs Gardner for any concern that this has caused and which they say was unintentional on their part.  With respect to disclosure as to her marital status they say that they consider this information to be relevant.

30. Mrs Gardner's representatives have challenged the MOD's submissions.  They make the following submissions:

30.1. That the essence of the decision in Neill is that rule changes are not legally required to be made retrospective for anyone, but in their opinion the MOD should not be able to 'cherry pick' who gets to benefit;

30.2. That the Neill decision is authority for the proposition that terms and conditions of any pension are set at the time of qualification for the award and not modified later;

30.3. That Neill is not an analogous decision – the terms and conditions for Neill and others remain unchanged and they cannot benefit from subsequent improvements, whereas some AFFP widows/widowers can benefit subsequently;

30.4. The cost to the MOD is insignificant in relation to its overall budget (equating (apparently) to the cost of one TORNADO aircraft);

30.5. That armed forces personnel are in a category of their own given the sacrifices they make, or are prepared to make, for their country and accordingly there is no similar group, so the potential for 'read across' if changes were made for all is not, or should not have been, a relevant consideration;

30.6. That those widows/widowers who had not remarried also had full knowledge what would happen if they remarried and there is no evidence that they expected to benefit from the rule change at the expense of those who had re-married/cohabited;

30.7. In the interests of consistency and fairness when the new rules came into force they should either have applied to all who qualified for attributable benefits (albeit that remarriage may have suspended their receipt of the AFFP) or only to those widowed after the rule change, which it is said would have been more in keeping with the decision in Neill;

30.8. That whilst the Neill decision gives national governments 'carte blanche' in the pensions area there is still a requirement for governments to be fair and not selective.

CONCLUSIONS ASK q "Make sure letter suits" \* MERGEFORMAT 
31. I will first consider the discrimination argument.  Article 14 ECHR prohibits discrimination on the grounds of status.  It provides as follows:

“The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status”

32. The list of prohibited grounds set out in Article 14 is illustrative and not exhaustive.  Mrs Gardner’s complaint does not fall within one of the defined categories but she is claiming to have been discriminated against as a re-married widow.  Thus, the discrimination is said to be on grounds of ‘other status’.  I note that any alleged discrimination applies only to widows who were already re-married at the date of the amendment.  Widows/widowers who remarry after this date are treated no differently to unmarried widows/widowers.

33. Article 14 of ECHR is not a free standing right.  It is defined in terms of, and thus complements the enjoyment of the other rights contained in the ECHR.  The MOD have referred me to the case of Coke.

34. I am not convinced that the decision in Coke is authority for the proposition that where there are no contributions made by the ‘claimant’ (as eg for a widow’s pension) that person’s claim does not fall within the ambit of Article 1, Protocol 1 (the Right to Property) and that accordingly Article 14 cannot be considered.

35. In reaching this view I have taken into account that in Neill (decided on virtually identical issues as Coke but a later decision) the Court still considered Article 14.  I have also had regard to the case of R v. Secretary of State for Work and Pensions ex parte Annette Carson and Commonwealth of Australia (intervening) 2002 EWHC 978(Admin).  This case, a later decision than Neill, is instructive on the bringing of a claim under Article 14.  Ex-patriate pensioners brought this case.  One of the issues was whether the differential treatment of the Claimant (in that her pension was not uprated in line with inflation despite spending most of her working life in the UK) compared with pensioners living in the UK was wrongful discrimination under Article 14.  In order to consider this part of the claim the Claimant needed to show that the claim fell within the ambit of another convention right.  The Court found that UK legislation did not confer a right to the uprating of her pension while the Claimant lived in South Africa.  Nonetheless, although the Claimant was found to have no right under Article 1, Protocol 1, the claim itself fell within that provision and therefore Article 14 applied to the Claim.

36. In my view a claim for entitlement to a pension arising by virtue of another’s contribution (even if achieved by an abatement in pay) can be regarded as coming within the ambit of a right to property, ie within Article 1, Protocol 1.  For the sake of completeness, I should add that Mrs Gardner’s claim might also be seen as falling within the ambit of Article 12 (the right to marry) as well as Article 1, Protocol 1.  All in all I am satisfied that Article 14 is engaged.

37. Not every difference in treatment is unfairly discriminatory.  The cases of National and Provincial Building Society and Others v.  UK (1998) 25 EHRR 127 and the Belgian Linguistics Case are instructive on this matter and I quote from each below:

“Not every difference in treatment will amount to a violation of this Article.  Instead, it must be established that other persons in an analogous or relevantly similar situation enjoy preferential treatment, and that there is no reasonable or objective justification for this distinction”(National & Provincial Building Society and Others v.  UK)
“A difference in treatment in the exercise of a right laid down in the Convention must not only pursue a legitimate aim; Article 14 is likewise violated when it is clearly established that there is no reasonable relationship of proportionality between the means employed and the aim sought to be realised.” (Belgian Linguistics)
38. The decision in Neill suggests that national authorities are in principle permitted to set conditions governing entitlement to such pensions and can restrict entitlement.  
39. In the case of Neill different groups of pensioners wives' were entitled to differing pensions.  The amount their wives were entitled to depended on when they retired and whether they married before or after retiral due to changes in the rules of the scheme over time.  All claimed that the calculation of their wives' service pension entitlements in the event of their deaths, based upon the date of marriage or the date of retirement to be arbitrary and discriminatory.  The Court however did not uphold the claim and thought it acceptable for there to be such restrictions.  It would seem that the Court would also find similarly in relation to a restriction in Mrs Gardner's case.   I consider that the decision in Neill is relevant and analogous to the dispute Mrs Gardner has brought before me.  As in both cases whether one receives a higher pension is linked to a date, in Neill the date of marriage or retirement, in Mrs Gardner's case the date of remarriage.  

40. I do not accept the arguments made on behalf of Mrs Gardner in relation to the Neill case set out at paragraphs 30.1-30.3.  Neill is authority for finding that there is a degree of latitude to be afforded to national authorities in setting conditions governing entitlement; it is therefore wider than suggested at 30.1 and 30.2 above.  Indeed the statement at 30.2 if correct, would greatly restrict pension scheme’s ability to improve benefits and would not, if strictly applied, put Mrs Gardner in any better position than she is at present as presumably the rule change would not assist her.  As for paragraph 30.3, as stated above I believe the decisions are analogous.

41. I have also considered whether the prima facie discrimination can be reasonably and objectively justified.

42. The justifications given by the MOD, are cost to the tax payer, concerns about read-across to similar government provisions (and the cost of this) and the fact that, at the time, those affected were fully aware of the effect on their pension that their remarriage or cohabitation would have.  These all appear to me to be legitimate reasons to limit the award.  Further a proportionate approach appears to have been taken, whereby some, but not all widows/widowers will benefit from the rule change and that the restriction is based predominantly on cost, however, where in the MOD's opinion, real injustice may be caused the MOD reserve the right to make an award.  Mrs Gardner has argued that she has suffered real injustice, but she has provided no compelling evidence of this.

43. I note that Mrs Gardner's representatives challenge the MOD's justifications for limiting the award and further say that the Government have not been fair and have been selective.  However, in my view although the cost may be a small amount in comparison to the overall budget of the MOD, this does not make cost an irrelevant factor.  The scheme is publicly funded and undoubtedly there are many calls on such money and that provision of further benefits must be carefully considered.  With regard to fairness, this is largely a matter of opinion on which both parties differ.  The question I need to determine is lawfulness.  In my view the approach taken by the MOD to the rule change is lawful.  All in all I do not find that there has been any breach of Article 14.

44. Nor does the MOD’s insistence on judicial separation or divorce as the trigger for reinstatement change my view.  It seems to me that to allow a mere deed between two parties as evidence would be to engender abuse into the system.  To insist on a legally recognised form of nullity to a marriage seems a sensible and safe way to safeguard the system and public funds from abuse.  Furthermore, even if Mrs Gardner were to judicially separate under rule 3072(2) the reinstatement of her AFFP under that rule would only take effect at the earliest as from the date of the separation or termination.  It could therefore not be awarded and backdated to 31 October 2000 even if this were when the relationship began to deteriorate.

45. As for the issue with retrospectivity in the legal sense a definition from a legal dictionary is as follows: “Laws which, expressly or by implication, operate so as to affect acts done prior to their having been passed”.  The rule change does not seek to change the decisions that went before (ie the removal of the pension on re-marriage).  This is not retrospectivity and the MOD have not been misleading in this respect when stating that it has generally been public policy not to make changes retrospectively due to cost implications.

46. Finally I shall turn to the Data Protection issues.  Under section 149(1) of the Pension Schemes Act 1993, I am obliged to give a respondent to a complaint or dispute an opportunity to comment on any allegations made in the complaint or reference.  Pursuant to regulation 6 of the Personal and Occupational Pension Schemes (Pensions Ombudsman) (Procedure) Rules 1995 (No. 1053) the Respondent is obliged to send a written reply stating the facts relating to the complaint/dispute and any details on which it relies in opposing the allegations.

47. Therefore, by law Respondents are bound to provide information to me.  Pursuant to section 35 of the Data Protection Act 1998 personal data is exempt from the non-disclosure provisions where the disclosure is required: by or under any enactment, by rule of law, for the purpose of, or in connection with, any legal proceedings, or where it is otherwise necessary for the purposes of establishing, exercising or defending legal rights.

48. Whilst it may be argued that the data was not 'required' or not 'necessary', in my view, where a Respondent in good faith discloses in the belief that it is either required or necessary, this exclusion should warrant sufficient protection.  Otherwise there would be the risk that relevant information needed to conduct a proper investigation was not provided due to undue caution on Respondents' behalves, which would be a most unwelcome result.

49. I consider that the MOD did act in good faith and whilst Mrs Gardner's benefits were not strictly required, the information regarding the marital situation was relevant.  Further I have not repeated the disclosure regarding the benefits received and no harm has been caused to Mrs Gardner as a result.

50. I therefore find in favour of the Respondent.

DAVID LAVERICK

Pensions Ombudsman
20 February 2003
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