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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Miss S M Webb

Scheme
:
Teachers’ Pension Scheme

Administrators
:

:
Teachers' Pensions Agency (the Agency)

Department for Education and Skills (the Department)

THE COMPLAINT (dated 28 November 2001)

1. Miss Webb has complained of maladministration by the Agency in that the Agency failed to advise her that she was entitled to receive her pension benefits from 12 August 1997, being 2 years prior to her Normal Retirement Date (NRD) of 12 August 1999. The Agency then failed to pay her pension benefits until 29 June 1999, when the mistake was discovered. Miss Webb claims she has suffered injustice, in the form of financial loss, distress and inconvenience as a result of the maladministration.  

MATERIAL FACTS
2. The Teachers Superannuation (Consolidation) Regulations 1988 created a new provision relating to Specified Country Service. Under Schedule 10, Part V, Paragraph 31, for each complete year of service in a specified country, the member’s entitlement to benefits is brought forward by 3 months. This provision was carried forward in the later Teachers Pensions Regulations 1997 at Schedule 10, Part V, Paragraph 30 (the Regulations).  

3. Miss Webb was a teacher and a member of the Scheme. During her teaching career, she was employed as a teacher in Hong Kong for a little over 8 years. Hong Kong was a specified country for the purposes of the Regulations. Accordingly, Miss Webb was entitled to receive her pension benefits 2 years prior to her NRD.

4. On 13 October 1995, Miss Webb sent a fax to the Agency, in which she made the following comments:

“… in various publications, I have read of examples where teachers are being allowed early retirement from their authorities.

I am planning to leave Hong Kong next summer and would like to know whether I may begin to claim my pension and lump sum.

If this is not possible, I presume that I have to wait until I am sixty years of age.”

5. On 18 October 1995, the Agency responded to Miss Webb with the advice that benefits become payable at age 60 or at the end of her pensionable employment.

6. In 1996, Miss Webb moved from Hong Kong to Malta. In May 1997, Miss Webb put her Maltese property on the market and, in August 1997, she moved back to the United Kingdom.

7. In early 1997, Miss Webb contacted the Agency requesting information about the effect of further employment on her pension benefits. The Agency responded on 6 February 1997, again noting that her pension benefits were payable from age 60. Further correspondence ensued between Miss Webb and the Agency during 1997 and 1998 regarding various issues relating to her pension entitlements.

8. On 29 June 1999, the Agency wrote to Miss Webb and advised the following:

“I am pleased to confirm that a pension and lump sum has been awarded to you under the Teachers’ Pensions Regulations.  …

…

May I explain that a teacher who has taught in an unhealthy climate can retire 3 months early for every full year taught. This service is known as Specified Country service. I can confirm that you have completed a total of 8 years 321 days, allowing your personal retirement date to be brought forward to 12 August 1997.”

9. On 7 July 1999, Miss Webb wrote to the Agency noting, as follows:

“…although I have been aware of my specified country service since 1978, from your offices, I had not been informed before of my entitlement to retirement on 12th August 1997, until now, and had exchanged earlier correspondence with your office.”

10. On 20 September 1999, the Agency responded to Miss Webb with the following advice:

“… when you left teaching in 1978, the provision already existed for payment of your retirement benefits 3 months for every year spent in a specified country, earlier than your normal retirement date. Unfortunately, you were not informed of this in subsequent correspondence.”

Miss Webb was also provided with an annual breakdown of the arrears she had been paid, which totalled £10,234.96. Furthermore, the Agency noted that:

“In view of the late calculation and payment of your retirement benefits a payment in respect of the loss of interest amounting to £2792.20 will be paid into your bank account shortly.”

11. In a letter dated 8 August 2000, the Agency provided documentation requested by Miss Webb, in respect of her considering further employment beyond her NRD. The Agency also apologised for failing to advise Miss Webb of her early retirement date. It provided the following explanation:

“This provision has long been a facet of the [Scheme], but as cases are rare, they are not routinely highlighted until a retirement application is received. However, your case has brought this anomaly to our attention, and we are taking steps to amend our computer programs; this may take sometime, and in the meantime, staff have been instructed to be aware of the early retirement provision for teachers such as yourself.”

12. On 6 November 2000, Miss Webb sent a letter and attachments to the Agency. In her letter, she explained that she wished to submit a claim for reimbursement of expenses incurred during her period of residence in the United Kingdom from her return in August 1997, (which was when she was entitled to receive her pension), until when she actually received it in June 1999.  Her claim for expenses totalled £12,687.48.

13. In its letter to Miss Webb of 29 November 2000, the Agency explained that, with respect to compensation, the Regulations did provide for the payment of interest where retirement benefits, for whatever reason, are paid more than one month late. The Agency noted that an interest payment had already been made to Miss Webb and no further compensation was available. Miss Webb was also advised of the Internal Dispute Resolution (IDR) procedure to follow if she disagreed with the decision made by the Agency.

14. Miss Webb went through the 2 stages of the IDR procedure. At each stage, the Agency’s decision was confirmed. Neither the Agency nor the Department considered there was any justification for making a further discretionary payment to Miss Webb beyond the interest on arrears provided for in the Regulations.

15. Miss Webb sought advice from the Occupational Pensions Advisory Service (OPAS) and asked OPAS to intercede on her behalf. OPAS was unable to obtain any further results for Miss Webb and advised her to make a complaint to my office.

16. Miss Webb has referred to the financial loss suffered in consequence of the maladministration as being “expenses including accommodation (sic) at two guest houses – storage fees, earlier stationery costs … £12,687.48 + ieTaxguard to OPAS £82.65 … Loan from R.  Dent - £6,210.00.” She also referred to having to defer property purchase which, she advised, meant she lost 2 years of the benefits associated with MIRAS (the tax relief allowed on mortgage interest, which was abolished by the Chancellor of the Exchequer from April 2000).  Miss Webb claims she also suffered non-financial injustice in that she has incurred credit reference problems, had to raise a private loan, spend time with the Citizens Advice Bureau and suffered the general distress and the inconvenience of having to find long term guest house accommodation. Miss Webb also referred to the necessity to apply for and resolve disputes relating to housing and jobseeker’s benefits. 

17. With respect to the loan, a written statement was provided from a Mr R W Dent who provided the loan, advising it comprised of a number of small loans from June 1998 to May 1999, ranging in amounts from £100 to £800. Mr Dent charged Miss Webb interest on these loans at a rate of 20% per annum. The majority of the loans were repaid on 14 May 1999, with the proceeds from the sale of Miss Webb’s Maltese property.  

18. On 29 January 2002, the Department wrote to my office in response to Miss Webb’s complaint. It was accepted that the late payment was the fault of the Department and the Agency. However, while it was sorry for the mis-handling of the case, the Department believed Miss Webb had already been properly compensated.

CONCLUSIONS
19. By virtue of the Regulations, Miss Webb was entitled to receive her pension from 12 August 1997, which was 2 years prior to her NRD. Despite raising a query about early retirement with the Agency, Miss Webb was provided with incorrect information. It is clear from the Agency’s letter of 8 August 2000 to Miss Webb that the reason for the misinformation was a lack of procedures in place to cope with less common situations, such as that presented by Miss Webb. While Miss Webb did receive her pension slightly earlier than her NRD, (thereby suggesting her early retirement status had eventually been identified) this did not occur until June 1999. Taking into account the Agency’s comments in the abovementioned letter and the Department’s response set out in paragraph 18, I have no doubt that maladministration occurred.  

20. Having found maladministration, the next step is to consider whether, as a result of that maladministration, Miss Webb suffered injustice, either financially or non-financially.  

21. When considering the expenses incurred by Miss Webb, it is important to keep in mind that, for the purposes of determining whether any compensation is due, it must be shown that the expenses were incurred as a consequence of the maladministration. 

22. In 1996, Miss Webb moved to Malta from Hong Kong. In 1997, she put her house on the market in Malta and moved to the United Kingdom. The Maltese property did not sell until mid-1999. From 1 September 1997 until 24 December 1999, Miss Webb lived at 2 guest houses and incurred the expenses consequential with such accommodation. Miss Webb has said that, if she had received her pension lump sum when it was due to her, she would have been able to purchase a house in 1997 and, thus, would not have incurred the guesthouse costs. While that may be true, it would seem also to be true that if she had remained in occupation of her own property she would not have incurred the expense of living in a guest house.  No doubt, however, Miss Webb had her own good reasons for returning to the UK before her property could be sold.  

23. I accept that the earlier receipt of her lump sum and her ongoing pension payments would have defrayed some of the expenses incurred by Miss Webb.  However, even if Miss Webb had been able to purchase a property, she would still have incurred the usual associated costs, such as council tax and utility bills, as well as mortgage repayments – effectively exchanging one type of expense for another. In my view, any attempt to calculate the exact difference between the sets of costs would be purely speculative.

24. For the same reason, there is no basis for Miss Webb to claim compensation for the storage costs. These costs were incurred as a result of the delay between the Maltese property selling and Miss Webb purchasing a property in the United Kingdom. As the delay in purchasing a property cannot be wholly attributable to the maladministration of the Agency, neither can the corresponding storage costs.  

25. I can see no basis for claiming compensation in respect of MIRAS. Miss Webb could only have benefited from its effect if she had a mortgage, which was not the case between August 1997 and June 1999. It is also of note that, according to Miss Webb’s letter to the Agency of 6 November 2000, the property she purchased in 1999 after locating it in 1997, was obtained for £500 less than the price in 1997.

26. There is no basis for attributing the expenses incurred in respect of the teaching applications to the maladministration of the Agency. Even when Miss Webb did commence receiving her pension in 1999, she was exhibiting an interest in re-employment. On the documentation, there is no evidence to suggest that Miss Webb would not have endeavoured to find employment had she received her pension entitlement from August 1997.

27. Miss Webb has suggested to me that the maladministration caused her to use the services of tax consultants.  The consultants have however stated to me that:

“Our view is that our involvement could not be considered to be as a result of the delay in payment.”

In light of this, I do not expect the Agency to meet this expense.

28. Having looked at the various amounts loaned to Miss Webb from Mr Dent, it does appear these may have been as the result of restricted cashflow. Clearly, had Miss Webb been receiving her regular pension payments, the loans may not have been necessary and no interest expense would have been incurred. As such, it can be concluded the interest expense was a direct result of the maladministration.

29. However, under the Regulations, Miss Webb has been paid interest on the arrears due from August 1997 until the date the arrears were paid. Had Miss Webb received her pension payments from when she was entitled to them, it is clear some of the money would have been utilised, resulting in lesser funds available to accumulate interest. In my view, the interest expense Miss Webb has paid on the loan to Mr Dent can be offset against the interest payment she received from the Agency and I do not believe any further financial compensation is due in respect of the loan. 

30. Having regard to the claim for expenses submitted by Miss Webb, I do not uphold this aspect of her complaint. The interest expense incurred on the loans from Mr Dent has been compensated by the interest payment made and the balance of the expense claims cannot be considered as a direct result of the Agency’s maladministration.

31. Although Miss Webb has claimed also to have suffered some non-financial injustice, I can see little to support that contention. Miss Webb had no expectation of receiving her pension earlier than 1999, because she had never been advised that would be the case. Accordingly, she had not acted in reliance upon that expectation. I accept that Miss Webb did experience difficulties living in a guest house and she has advised me that, such living accommodation prevented her from having the option of retaining furniture from her family home following the death of her mother. However, it remains that Miss Webb made the conscious decision to return to the United Kingdom, prior to the sale of her house. It does not follow that her need to live in a guest house was, therefore, due to the maladministration of the Agency.

32. Miss Webb argues that an entitlement to a pension can be seen as a definite event with a set timeframe (in that Miss Webb was entitled to her pension and should have received it from 1997) – something which can not be said for the sale of a house. Even so, it cannot be ignored that it was Miss Webb’s decision to return to the United Kingdom without an expectation of a pension income. I accept that with the Maltese property not selling for some time, funds were reasonably tight – this is particularly evidenced by the numerous small loans from Mr Dent despite the jobseeker’s and housing benefits Miss Webb was receiving. That injustice has not been entirely redressed by the later payment of interest.  To that extent, I uphold this aspect of Miss Webb’s complaint.

33. In summary, there was clearly maladministration, which should not have occurred. Nevertheless, Miss Webb has, in my view, now been put back largely into the position which would have prevailed had that maladministration not occurred. A modest sum should, however, be paid to her in respect of the distress and inconvenience caused by the maladministration.

DIRECTIONS
34. I direct that the Agency shall pay to Miss Webb within 28 days of the date of this Determination the sum of £250.
DAVID LAVERICK

Pensions Ombudsman

11 July 2002
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