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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr DR Hoare

Scheme
:
The British Transport Police Force Superannuation Fund

Employer
:
The British Transport Police (BTP)

THE COMPLAINT (dated 12 September 2001)

1. Mr Hoare has complained of injustice as a consequence of maladministration on the part of BTP in that they quoted the incorrect salary to the Scheme Administrators, thereby causing his pension to be incorrectly calculated.

Trust Deed and Rules

2. Part IV, Rule 13(2) provides,

“(a)
Subject to sub-rule (4) the annual pension for each year of Beneficial Membership other than membership to which sub-rule (3) applies shall be

(i) 1/45th of Final Average Salary less

(ii) 1/30th of Final Average State Flat-Rate Pension and less

(iii) 1.33 times the Compulsory Graduated Pension (if any) in respect of the year.

3. ‘Final Average Salary’ is defined as,

“whichever is the greater, the average of a Member’s Salary, or the average of his Pensionable Salary but for rule 9(3) [retrospective changes], during the year ending on whichever is the earlier:

(A) the date the Member ceases to be a Member

or

(B) the date the Member gains Maximum Pension Age [60]”

4. Part III, Rule 9(1) provides,

“Subject to the provisions of this rule, a Member’s Pensionable Salary during any Scheme Year shall be his Salary on whichever is the later

(A) the Assessment Date for the Scheme Year

or

(B) the date he joined the 1970 Section.”

The ‘Assessment Date’ is the 1 November two months before the start of the Scheme Year, which is a period of one year starting on 1 January.  ‘Salary’ is defined as:

(I) in the case of a Police Officer who is remunerated at a fixed rate of pay per week (whether or not that person is entitled to some additional payment which may be variable), the annual equivalent of the said rate of pay; and

(II) in the case of a Police Officer who is remunerated at a fixed rate of pay per annum (whether or not that person is entitled to some additional payment which may be variable), the said rate of pay; and

(III) in the case of a Part-time Police Officer the equivalent full-time annual rate of pay.

5. Rule 11 provides,

Member’s Normal Contributions

(1) Every Member shall contribute to the 1970 Section for each Monday that he is a Member except that no contribution shall be due from those Members who:

(a) have attained Maximum Pension Age

or

(b) have 30 years of Beneficial Membership.”

(2) Subject to Sub-rule (2A) [Part-time Police Officers], the contribution due on any Monday shall be:

(i) 10% in respect of the period of 6 April 1992 to 30 September 2012…

of the weekly equivalent of the Member’s Scheme Salary on that Monday or such other percentage as the Trustee… may determine.”

6. Rule 10 provides,

“A Member’s Scheme Salary during any Scheme Year shall be

(I) his Pensionable Salary during the Scheme Year

less

(II) 1.5 times the State Flat-Rate Pension on the Assessment Date for the Scheme Year.”

Background

7. Mr Hoare retired on 6 September 1997 after just over 30 years’ service with the BTP.  His Certificate of Service records that he retired in the rank of Chief Inspector.  In July 2000 Mr Hoare wrote to the BTP because he believed that the salary figure supplied to the Scheme Administrators (Railway Pensions Management Limited, “Pensions Management”) was that of an Inspector.  BTP responded that it was their policy to quote salary details at the individual’s ‘substantive rank’, which in Mr Hoare’s case was Inspector.  Mr Hoare also raised his concern with Pensions Management, who responded that his pension had been calculated correctly.  Pensions Management also said,

“Although you were in a temporary position for six years it is the policy of the British Transport Police that all benefits must be calculated on the substantive salary.  Pensions Management can only process benefits using the salaries confirmed by the staff offices within BT Police.”

8. Following further enquiries by Mr Hoare, Pensions Management said,

“The Trust Deed and Rules do not contain any reference to ‘substantive rank’ for the purpose of determining the final salary used for pension purposes.  I quote Rule 9 [see paragraph 4 above]…

The Trust Deed and Rules are specific agreed requests between the Trustee and the Employer for the provision of pension benefits to officers employed within the British Transport Police Force.  They specify what benefits will be paid for specific circumstances.

The Employer may choose to restrict the amounts of salary which is used for pension purposes.  Pensionable salary in so far as the Rules are concerned is the rate which is provide (sic) by the Employer to Pensions Management thoughtout (sic) the officers membership.”

9. Mr Hoare had ceased to pay contributions to the Scheme with effect from 12 December 1996, when he had accrued 30 years’ service.  However, he went back to his payslip for Week 52 of the pay year 1995/96.  This showed his rate of pay as £35,691, pension contributions for the four week period covered by the payslip of £249.04 and a cumulative figure for pension contributions of £3,272.62.  Mr Hoare wrote to his OPAS adviser,

“I have deducted £4871, this being 1.5 times the State Retirement Pension (£62.45 pw [for the tax year 1997/98]) which leaves pension deductions on the remainder ie £30,820.  My superannuation contributions on that sum at 10% should have been £3082.  You will note that my accumulated pension contributions for that year amounted to £3272.62.  (The Code 034 deduction relates to a four weekly deduction for pension and is shown as £249.04 for the four weekly period).

It seems therefore that having paid contributions as a Chief Inspector I have been denied the benefits I have actually paid for.”

10. Following further correspondence from Mr Hoare, Pensions Management wrote,

“Had your benefits been calculated on the salary values shown in your letter namely:

£35,691 w.e.f.  1 Sept 1995

£36,939 w.e.f.  1 Sept 1996

£38,232 w.e.f.  1 Sept 1997

the basic benefits would have equated to

Lump sum

£36,960.25

Annual Pension
£21,743.10

Had these details applied then I would estimate that the maximum lump sum would have been £56,084.80 with a reduced pension of £20,271.98 being payable.”

11. Following a meeting with Pensions Management, BTP wrote to Mr Hoare,

“The Force policy on what constitutes pensionable pay is quoted below and this has been in place for many years and follows the policy operated by British Railways up to the date of privatisation in 1996.

“The “Pensionable Salary” for pension purposes will be the employee’s substantive basic salary plus where appropriate the pensionable London Allowance.  No other allowances or emoluments counts (sic) as pensionable pay”.

I understand from discussions with… and from the correspondence you have sent me that there is a question over what salary was used in assessing your pension contributions.  Whatever the outcome of this aspect I can only reiterate that the above policy should have been applied in your case.”

12. Pensions Management informed Mr Hoare’s OPAS adviser that the salary progression over the twelve months prior to Mr Hoare’s retirement, provided by BTP’s Personnel Office (£35,730 from 1 September 1996 and £36,930 from 1 September 1997), was consistent with the salaries collected via their annual re-assessment procedure.  According to Pensions Management, they apply the salaries notified to them by the Personnel Office but they check that this salary is at least equal to the salary upon which contributions have been paid.

13. BTP supplied Mr Hoare’s OPAS adviser with copies of the forms to be completed when an individual joins the Scheme, which require the individual’s substantive salary to be entered on the record.  They provided copies of the annual re-assessment request which asks for the members’ substantive rate of pay.  BTP also provided an extract from the BT Police Pensions Handbook, which states,

“Pensionable salary is the basic rate of pay plus pensionable allowances but does not include higher grade duty pay, overtime, shift allowance or other non-pensionable allowances.  For a part-time officer, pensionable salary is the full-time equivalent basic rate of pay plus pensionable allowances.

The only current pensionable allowance is London Weighting Allowance.”

14. BTP also referred to the rule for the payment of Higher Grade Duty or Temporary Duty Allowance.  This states,

“…a member of the Federated ranks who in any one year from 1st January to 31st December has been required for any reason to perform duties normally performed by a member of the force of a higher rank than his own for a period of two weeks shall be granted, in respect of each further completed day in that year on which he is required to perform such duties, a temporary duty allowance at a rate equal to the difference between his rate of pay and the lowest rate of pay for the higher rank.”

BTP have confirmed that, although the rule refers to a member of the Federated ranks, ie that it is part of a collective agreement with the Police Federation, it covers officers who are not a member of the Federation also.

15. BTP have since confirmed that their records do not show Mr Hoare receiving a higher grade duty allowance.  They have also confirmed that, in respect of the November 1995 assessment of pension contributions, the rate of pay used would have been the 1 September 1994 rates.  This was because the 1 September 1995 pay rates were not agreed until January 1996.  The highest rate for a Chief Inspector is shown as £34,650 and BTP say that London Weighting of £1,440 would also be pensionable.  The Basic State Pension for the tax year 1995/96 was £3,060.20 per annum.

16. Thus, following the formula set out in the Trust Deed and Rules, the Scheme Salary for an individual on this grade for the Scheme year starting 1 January 1996 would have been:

£36,090 – (£3,060.20 * 1.5) = £31,499.70

For each four weekly period this amounts to:

£31,499.70 / 13 = £2,423.05

With a contribution rate of 10%, this would result in a four weekly contribution of:

£2,423.05 * 10% = £242.31

17. According to Pensions Management, contributions are paid at a fixed rate throughout the year commencing 1 January based on the member’s Pensionable Salary on the preceding 1 November, They say that they check the member’s salary with the employer each year to reassess the appropriate Pensionable Salary.  In Mr Hoare’s case, Pensions Management say that they checked his salary details in April 1993 and February 1994.  They have provided copies of the confirmation forms completed by BTP.  The forms supplied by Pensions Management say,

“A discrepancy has been revealed between the latest transaction(s) advised to this office through the National Payroll System or by Salary Changes Form and the record held on the Fund file.

In order that my records are correct, I shall be pleased if you will enter below the members SUBSTANTIVE (temporary salaries/ROP’s are not pensionable) salary progression from 03 09 1990 when the salary/wage advised was £24843…

TEMPORARY RATES ARE NOT ASSESSABLE

ENTER ONLY SUBSTANTIVE GRADES AND SALARIES/ROP’S...”

18. The BTP said that contributions at the higher rate had been refunded to Mr Hoare and provided copies of two letters written to him by Pensions Management.  The first letter is dated 11 October 1993 and states that an incorrect salary had been passed to them by Mr Hoare’s staff office.  The letter states that the correct contribution should be £46.89 per week and that a refund of £67.47 will be paid to Mr Hoare.  The second letter is dated 15 November 1994 and states that an incorrect salary had been used since 3 January 1994 and that a refund of £255.60 was due to Mr Hoare.

CONCLUSIONS

19. Under the Scheme Rules a member’s pension is calculated by reference to Final Average Salary, which is defined as the greater of the average of his Salary over the year ending on the day of retirement or the average of his Pensionable Salary over this period.  Thus the definition of Salary and Pensionable Salary within the Rules is crucial to the calculation of an individual’s pension on retirement.  There is no reference to the use of ‘substantive salary’ in the Scheme Rules regarding Pensionable Salary or, come to that, Scheme Salary.  However, Pensionable Salary and Scheme Salary are both linked to the definition of Salary (see paragraph 4).  The definition of Salary refers to a member’s fixed rate of pay (weekly or annual), whether or not the individual is entitled to some additional payment which is variable.  Again there is no reference to ‘substantive salary’.

20. The definition of Salary is intended to exclude temporary or other variable payments.  Thus, if Mr Hoare had been receiving a higher duty allowance for the period for which he was acting at the rank of Chief Inspector, it could be argued that this would have been excluded from the definition of Salary.  This being so, Mr Hoare would not then expect to pay superannuation contributions in respect of any such variable payments.

21. However, Mr Hoare’s payslips indicate that he was not receiving a higher duty allowance but was receiving basic salary at the higher grade.  This was subsequently confirmed by the BTP.  In these circumstances the difference between the pay rate for Mr Hoare’s former (or so called substantive) rank and the rank that he was acting at forms part of his fixed annual rate of pay and therefore falls under the definition of Salary.  Consequently, because of the relationship between Salary, Pensionable Salary and Scheme Salary, he would expect to pay contributions at the higher rate and that his pension would be calculated by reference to the higher salary.

22. There is the added complication in Mr Hoare’s case because he ceased to pay contributions some 14 months prior to his retirement.  However, payslips from the period before he ceased paying contributions indicate that Mr Hoare was indeed paying superannuation contributions in respect of the higher salary at the time.  His contribution for the March 1996 pay period was £249.04 compared with £242.31 calculated for the September 1994 Chief Inspector grade as advised by the BTP.  The letters provided by the BTP regarding refunds of contributions cover an earlier period.

23. I am concerned by Pensions Management’s comments (paragraph 8) on the status of the Trust Deed and Rules and on their own role.  The Trust Deed and Rules are definitive as to members’ entitlement and the calculation of benefits.  They cannot be overridden by some less formal arrangement between the Trustees and the Employer or by some mutual agreement between those two bodies to apply a different definition.  Moreover it is the responsibility of the Trustees, to ensure that members receive the benefits to which they are entitled.  It is for the Trustees, not the Employer to make that calculation and it is an abdication of responsibility for Pensions Management, acting on behalf of the Trustees, to say that they were bound to apply the figure supplied to them by the Employer.  In my view, once the member queried that figure, it was certainly beholden on the Trustees to make their own inquiries and reach on their own view on what constituted his salary as defined by the Rules.  I accept that they made enquiries in 1993 and 1994 (although I note that they too refer to ‘substantive salary’).  However, I am disappointed that they did not make further enquiries in 2000 when Mr Hoare first raised the issue with them.

24. There was maladministration on the part of the BTP in advising that Mr Hoare’s salary related only to his substantive rank.

25. Mr Hoare has obviously suffered injustice as a consequence since he did not receive a pension based on his higher rate of salary.  This injustice was compounded by the fact that this was the rate of salary upon which he had previously been paying contributions.  I therefore uphold Mr Hoare’s complaint against BTP.

DIRECTIONS

26. Within 28 days of this determination BTP shall request Pensions Management to recalculate Mr Hoare’s benefits by reference to his higher rate of salary.  Pensions Management shall within a further 28 days arrange for Mr Hoare to receive any arrears, together with interest at the rate quoted by the reference banks.

27. To reflect the distress and inconvenience caused to Mr Hoare, in having to pursue the matter as far as a complaint to me before receiving his proper entitlement, BTP shall pay him the sum of £250 within 28 days of this determination.
DAVID LAVERICK

Pensions Ombudsman

6 December 2002
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