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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs S Chase

Scheme
:
Local Government Pension Scheme (the Scheme)

Respondent
:
London Borough of Barking and Dagenham (the Administrator)

THE COMPLAINT (1 October 2001)

1. Mrs Chase alleges that the Administrator failed to provide an accurate benefit quotation in April 1999.  She claims that she has suffered injustice including financial loss, distress and disappointment as a consequence of this alleged maladministration in that she relied on this information in making financial decisions about her retirement.

MATERIAL FACTS

2. Mrs Chase was employed by the London Borough of Barking and Dagenham (the Employer) until 8 January 1995 when she left this employment and became employed with the National Health Service (NHS).  According to the Administrator, Mrs Chase was informed on 8 March 1995 of her preserved benefit entitlement by way of an illustration which confirmed:

Reckonable Service
19 years 155 days

Pensionable Remuneration
£21,302,24

Annual Pension
£5,172.36

Lump Sum
£15,517.08

Spouse’s Pension
£881.64.

3. In the early part of 1999 Mrs Chase was considering transferring her benefits from the Scheme to the NHS and enlisted the services of Stanley Einhorn Financial Services (the IFA).

4. On 22 April 1999 the IFA sent a fax to the Administrator requesting details of Mrs Chase’s preserved benefits within the Scheme.

5. On 23 April 1999 the Administrator provided the IFA with a reply which included the following benefit valuation:


Values at 9 January 1995

£
Current Values

£

Annual Retirement Pension 
5,172.36
9,519.21

Lump Sum
15,517.08
28,557.63

Spouse’s Pension
881.64
1,622.57

6. On 26 April 1999 the IFA sought confirmation from the Administrator, of the amounts quoted as the figures were much better than the pension projection provided by the NHS.  The Administrator did not respond and the IFA went ahead and presented his findings to Mrs Chase who chose to keep her benefits within the Scheme.

7. Mrs Chase had other savings which she intended to use to supplement her pension at retirement, due to take place on 27 November 2000.  She held two policies with the Royal National Pension Fund for Nurses (RNPFN), one taken out in March 1987 and the other in November 1987.  These were due to mature in March and November 2000 respectively, the total proceeds amounting to £16,829.43.  

8. In the early part of 2000 Mrs Chase began planning for her retirement in the forthcoming November.  She has said that, armed with the benefit quotation provided by the Administrator, she felt confident enough to use part of the proceeds from the RNPFN policies to renovate her home, as it no longer appeared necessary to use these fully to supplement her pension.  In July 2000 she engaged a builder to carry out some major alterations to the downstairs living area and a kitchen specialist to supply and fit a new kitchen.  The work continued through the Summer of 2000.  Of the £16,829.43 from the policies Mrs Chase has said that she spent £10,829.43 on the home improvements referred to above while £6,000 was re-invested in an RNPFN bond.

9. The Administrator has confirmed that when it began arranging for the payment of Mrs Chase’s benefits, an error was identified by the Pensions Department.  It had discovered that the preserved benefits quoted in the statement issued to Mrs Chase on 23 April 1999 had been multiplied by the wrong factor.  Mrs Chase’s benefits had been multiplied by 1.8404, the Pensions Increase factor for someone who left on 8 January 1985 instead of being multiplied by 1.1404, the factor for someone who left on 8 January 1995.

10. According to the Administrator, Mrs Chase was informed of this error on 1 September 2000 and advised that the benefit entitlement would be as follows:

Pension
£5,963.73

Lump Sum
£17,891.19

Spouse’s Pension
£1,016.54

11. The revised benefit statement revealed that Mrs Chase was due to receive a lump sum that was £10,666.44 less than the original quotation and a pension that was £3,555.48 less.  Mrs Chase contacted her IFA, who in turn complained to the Administrator by letter, dated 11 September 2000.  The Administrator replied on 14 September 2000.  The letter reads:

“ Scheme preserved benefits are increased fully in line with inflation under annual Pensions Increase (Review) Orders that are issued by HM Treasury.  As previously stated, there was an error in the return fax of 23 April 1999.  Unfortunately, Mrs Chase’s preserved benefits were incorrectly multiplied by the factor 1.8404 (the Pensions Increase factor for someone who left on 8 January 1985), instead of being multiplied by 1.1404 (the factor for 8 January 1995).

For your information, the correct figures that should have been in our fax of 23 April 1999 were a pension of £5,898.56, a lump sum of £17,695.68 and a contingent spouse’s pension of £1,005.42.  In the light of this, you may wish to consider what the different in the advice you would have given your client had you received this correct information at that time.

Unfortunately, I can give no explanation why your follow up letter of 26 April 1999 was not investigated at that time.  With the benefit of hindsight, an 85% rate of inflation from 1995 to 1999 is quite obviously quite wrong.” 

12. Stage 1 of the Internal Dispute Resolution (IDR) Procedure was invoked on 30 October 2000 when the IFA submitted a formal complaint, on behalf of Mrs Chase to Hymans-Robertsons, the ‘Local Referee’ as first point of contact under the IDR Procedure.  The letter reads:

“On 1 September 2000, Mrs Chase received a letter from the Administrator apologising for the information supplied in April 1999 and advising that her pension benefits would be as follows:

A pension of £5,963.73 and a tax free lump sum of £17,891.19.

As you will see this was not a minor error.  Mrs Chase spent money she would have invested for her forthcoming retirement and in fact, instead of retiring she will now have to continue in part-time employment.

I understand that mistakes occur but having requested and queried the figures in April 1999, I feel there is no excuse for this major discrepancy and that Mrs Chase should not have been placed this situation.”

13. Hymans-Robertson did not provide a substantive response until 4 January 2001 which provided the following determination: 

“Preserved benefits payable by a local authority are required to be increased in accordance wit the provisions of the Pensions (Increase) Act 1971.  The increases which are awarded annually on the first Monday in each new tax year through statutory orders made by H M Treasury under section 59 of the Social Security Pensions Act 1975, are equal to the inflationary increases applied to, for example, State pensions.  For some years now these have corresponded to the rise in the headline rate of the Retail Prices Index during the 12 months ended on the preceding 30 September.  Notwithstanding that the values of Mrs Chase’s preserved retirement benefits were incorrectly calculated and notified to you, the Administrator has no discretion to pay other than the revalued amounts to which she became statutorily entitled from her 60th birthday on 27 November 2000.

In my view there has, nevertheless, been maladministration by virtue of the error made in April 1999.  However, as you will appreciate, inflation as measured by the Retail Prices Index since Mrs Chase left the employer in 1995 has remained low, the highest annual rise being 3.9% during the 12 months ended 30 September 1995, and a total of 15.3% in the period from January 1995 to November 2000.

Only if there had been a return to the mid 1970’s when annual inflation exceeded 25% would it have been possible for Mrs Chase’s preserved benefits to have increased by over 84% in the period between January 1995 and April 1999 when the incorrectly revalued amounts were provided.  In you capacity as IFA you must have been suspicious of the figures quoted, and although you initially sought verification, did not follow this up when a reply was not forthcoming.”

14. The IFA was advised that any appeal be made to the Secretary of State for the Environment, Transport and Regions and an appeal as part of Stage 2 of the IDR procedure was presented on 19 January 2001.  A response was provided on 27 April 2001 and addressed the following points:

“The Question for Decision: The question for the Secretary of State to decide is whether there has been maladministration by the Council in supplying Mrs Chase with an incorrect statement of her preserved benefits.

Secretary of State’s determination: The Secretary of State finds that there was maladministration by the Council.  However, because Mrs Chase is being paid the correct benefits in accordance with the regulations, the Secretary of State cannot offer redress in this case.  He has no powers to award compensation even where it is shown that maladministration has taken place and caused financial loss or injustice.

The Secretary of State therefore upholds your appeal, but is unable to award compensation.”

15. Mrs Chase has provided copies of receipts and bank balances as evidence of home improvements having been carried out and presented three main areas in which the maladministration had had serious financial consequences for her:

“ 1.  Monies received from a maturing investment scheme (RNPFN) were spent for home improvements, but would otherwise have been invested in pension funds that would have enhanced my income after retirement.

2.  I was misled to believe that the money I would receive would enable me to retire in some comfort at sixty years of age.  I now find myself in a situation where I feel it necessary to work part-time.

3.  in order to sort out my financial situation, I found it necessary to call upon the services of a financial adviser.  This has of course entailed a considerable expenditure of money and time.” 

Mrs Chase has later said that she is not seeking reimbursement of the costs incurred by appointing a financial adviser.

16. The Administrator does not dispute with the facts of this case and has not provided any explanation why the queries initiated by the IFA were not investigated at that time.
CONCLUSIONS

17. There is no doubt that Mrs Chase was given inaccurate information and that the Administrator compounded that error by failing to reply to the query from the IFA.  Both of those aspects were maladministration.

18. As a matter of law Mrs Chase was not entitled to the higher benefits quoted to her and thus, it could be argued that as she is now receiving the pension benefits to which she is by law entitled no injustice has resulted.  The counter argument is that injustice has been caused because she relied to her detriment on the negligent misstatement of the Administrator.  Because she was led to believe that her preserved benefits held within the Scheme, together with her other income, were sufficient to meet her financial needs she did not feel it was necessary to re-invest the whole of her savings that were about to mature at this time, in order to supplement her pension.  Instead she felt able to use part of these on home improvements.  

19. The copy receipts that have been provided show that Mrs Chase began arranging for the work to be done in July 2000 although some of it was not completed or paid for until after she had received the corrected benefit statement at the beginning of September.  However, it is clear that she contracted all the work to begin, and much of the work did commence, before receiving the corrected statement 

20. The normal course would be for Mrs Chase to be restored to the position that she would have been in had the mistake not occurred.  However, in the case of Mrs Chase this is not possible as the home improvements are non-exchangeable.  Although Mrs Chase has enjoyed and continues to enjoy the benefits of those home improvements she has quite clearly lost the opportunity to re-invest the sum used to finance them.  In addition she says that she has had to take up part-time work in order to meet her current financial needs and has had to pay for the services of an IFA to help her deal with this complaint.

21. I am satisfied that had it not been for the maladministration Mrs Chase would not have spent the £10,829.43, a figure which is roughly comparable with the difference (£10,666.44) between the lump sum quoted and the lump sum Mrs Chase actually received.  I see that figure as a reasonable assessment of the injustice caused to her and reflect that in my direction.

22. Bearing in mind that direction, and the fact that she does have the benefit of the home improvements she has carried out I do not propose to make any direction to reflect the fact that Mrs Chase complains that she has had to take up part time work in order to supplement her income.  That seems to me to be more a consequence of the level of pension to which she is lawfully entitled rather than a consequence of the maladministration.
23. Finally I recognise that even though the directions to which I have referred are intended to mitigate the financial effects on her of the maladministration, that maladministration also caused distress and hassle for her: she has not been able to make the smooth transition to retired life that she could reasonably have expected.  Quantifying such an effect is never easy but I am making a direction that she should receive a further payment of £250.
DIRECTION

24. Within the next 28 days, the Administrator shall pay Mrs Chase the sum of £10,666.44.  

25. Within the next 28 days the Administrator shall also pay Mrs Chase the sum of £250 to redress the injustice identified at paragraph 23.  

DAVID LAVERICK

Pensions Ombudsman

2 July 2002
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