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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Dr R B Shah

Scheme
:
NHS Pension Scheme

Employer
:
Gwent Healthcare NHS Trust (Gwent Healthcare)

THE COMPLAINT (dated 10 September 2001)

1. Dr Shah complains of maladministration by his employer, Gwent Healthcare, in providing the NHS Pensions Agency (the Agency) with incorrect salary information leading to incorrect pension illustrations being provided. Dr Shah alleges that the maladministration caused him injustice, in particular, financial loss, distress and inconvenience.

MATERIAL FACTS
2. Dr Shah commenced employment in 1967 when some services now provided by the NHS were provided by local government. In 1974, these services and, consequently, Dr Shah, were transferred into the NHS. Dr Shah was also transferred into the pension scheme. Dr Shah was employed by the Gwent Community Health NHS Trust, which merged into Gwent Healthcare, together with the Glan Hafren NHS Trust on 1 April 1999. For ease of reference and because it has no bearing on the outcome, I refer to any and all of the three entities as Gwent Healthcare.

3. In 1994, Dr Shah requested information about his pension benefits. In August 1994, the Agency wrote to Dr Shah with the following estimates:

“I estimate the following practitioner benefits would be payable based on age retirement on 31/7/94:-

Pension
£2226.37 a year

Lump Sum
£6679.11”

Dr Shah was advised that based on current salary assumptions, each complete year of pensionable service would increase the benefits shown by £70 per year for the pension and £210 per year for the lump sum.

4. Additionally, Dr Shah was advised the following:

“Based on remuneration of £43041.96 I also estimate the following hospital/community benefits would be payable on age grounds:

At 31/7/94:-

Pension £15023.41 a year

Lump Sum £39.76.79

Widows’ Pension £7511.71

At age 64:-

Pension £16961.77 a year

Lump Sum £44891.88

Widows’ Pension £8480.89

At age 65:-

Pension £17499.80 a year

Lump Sum £46505.95

Widows’ Pension £8749.90 a year”

The letter also included advice to “please note these figures are provided for guidance only as a firm assessment of benefits cannot be made before actual retirement.”

5. In early 1995, Dr Shah commenced paying Additional Voluntary Contributions (AVCs) to purchase added years at a cost of 8.99% of his salary.

6. On 10 September 1998, Dr Shah wrote to the Agency advising that he would be retiring on 9 March 1999, when he would be 65 years old. Dr Shah asked for an estimate of benefits as at 9 March 1999.

7. On 14 December 1998, the Agency responded to Dr Shah advising that the accrued benefits from practitioner service were £2725.93 a year as a pension and a lump sum of £8177.79. In addition to this, Dr Shah had accrued estimated benefits from hospital/community service of £18471.39 a year in pension and a lump sum of £48810.39.
 This provided a total pension of £21197.32 per year and a lump sum payment of £56988.18. The Agency advised that the benefits estimated were based on a pensionable pay of £47425.00 and warned that “… the figures … provide[d] are for guidance only. … At retirement they will be reassessed.”

8. On 16 January 1999, Dr Shah wrote to the Superannuation Department of the British Medical Association (BMA). He explained that, after having contacted the BMA in 1993 and requesting the estimates received from the Agency in 1994, he arranged the AVCs and made provision for retirement at 65. However, shortly after receiving the latest estimate in 1998, he had received a telephone call from the Pensions Officer of Gwent Healthcare, who advised that Dr Shah would be receiving significantly less than the figures shown in the 1998 estimate. Upon contacting the Agency, Dr Shah was advised that the estimates of 1994 and 1998 had been based on figures supplied by Gwent Healthcare, which were inaccurate.

9. Dr Shah further explained that he had carefully planned for his retirement in a couple of months time and had made financial commitments in reliance upon the estimates provided. He stated that he would have delayed retirement, had he known his pension was going to be less than illustrated. Dr Shah also noted that he was due to fly out to India on extended leave from 24 January 1999, which would take him into his retirement. Dr Shah asked if the BMA could “… deal with this matter most urgently, preferably before [his] pension date of March 9th.”

10. By letter dated 9 March 1999, the Agency advised Dr Shah that his pension would be £19296.80 per year and his lump sum would be £52584.33. This was based on a pensionable pay of £38105.49.

11. On 18 March 1999, Dr Shah wrote to the Agency saying he was very disappointed to receive its letter advising of a substantially reduced pension and lump sum. Dr Shah again explained that he had financial commitments based on the estimates given and would have delayed retirement to compensate, had he known his pension would be less. Dr Shah asked the Agency to reconsider his pension and lump sum entitlements based on the estimates previously given.

12. On 26 March 1999, the Agency wrote to Dr Shah with an explanation for the incorrectly estimated benefits. It explained the 1994 estimate had used a pensionable pay figure for the year ending 31 March 1994 of £43041.96 as supplied by Gwent Healthcare. However, it had now been determined that that the figure included £15088.00 of a back-dated pay award, which should have been apportioned to the years in which it was earned. The correct pensionable pay figure earned in that year was £29948.00.

13. The 1998 estimate was based on a pensionable pay of £47425.00 supplied by Gwent Healthcare. The Agency commented that it seemed to be in line with the previous figure given in 1994, so it had no reason to believe it was incorrect. Gwent Healthcare advised the figure should have been £37940.17, but that the person who provided the figure to the Agency thought it was for an 8/10ths part-time contract and multiplied it by 10/8 to obtain a notional whole-time figure of £47425.00. The Agency sympathised with Dr Shah, but explained it could only rely on pay details supplied by his employer and it had no reason to suspect they were incorrect.

14. On 17 May 1999, the BMA responded to Dr Shah with the advice that the pension benefits detailed on 9 March 1999 appeared to be correctly calculated. The BMA referred to Dr Shah’s contention that he would have delayed his retirement had he known he would receive a lower benefit and asked Dr Shah what scope he had to delay his retirement, given that he had retired on his 65th birthday.

15. On 24 June 1999, the BMA wrote to Gwent Healthcare on behalf of Dr Shah saying that Dr Shah could have continued working in pensionable service to age 70, but had chosen to retire at 65, in reliance upon the incorrect estimates. The BMA asked whether Gwent Healthcare would consider making a compensatory payment to Dr Shah.

16. Gwent Healthcare responded on 18 October 1999. It referred to the 1998 estimate and noted that, as with all correspondence, it was “… hedged with caution about the accuracy of the information until all the final details are available and have been checked…”. Gwent Healthcare also noted that Dr Shah had failed to notice the error in the salary figure relied upon. Also, as soon as the error was identified in January 1999, Dr Shah was contacted immediately. Gwent Healthcare pointed out that, at no time between January and March 1999 when he retired, did Dr Shah indicate he was unhappy with the situation or that wished to extend his employment. Gwent Healthcare did not believe a compensation payment was justified.

17. Dr Shah instructed his solicitor, Mr Jeremy Rubin, who wrote to Gwent Healthcare on 18 April 2000. In his opinion, Gwent Healthcare had been negligent in the provision of the salary information to the Agency. Mr Rubin explained that Dr Shah did not know his final pension amounts until March 1999, by which time his decision to retire had already been made and he was, in fact, in India from early January to early March 1999.

18. Gwent Healthcare’s response was that the estimates given to Dr Shah were based on certain assumptions which, it understood, were clearly incorrect. Gwent Healthcare suggested that it was the duty of the individual to advise the Agency in such circumstances.

19. Dr Shah’s complaint was taken through both stages of the Scheme’s Internal Dispute Resolution Procedure. However, at both stages, it was confirmed that Dr Shah had received the correct benefit entitlement and that, as the Agency could only rely on the information provided by an employer, it did not believe a discretionary compensatory payment was justified, nor did it have the power to grant such a payment.

20. Dr Shah made a complaint to my office on the basis that he considered Gwent Healthcare to be negligent and/or guilty of maladministration in providing incorrect information to the Agency. In consequence, Dr Shah explains he suffered financial loss in that, just before he retired, he entered into a hire purchase agreement to purchase a new vehicle, with repayments of £313.19 a month. He is also committed to pay his mortgage. Dr Shah further explained that he suffered distress and disappointment when he was initially advised that his benefits would be lower than expected and, as he did not know the actual amounts before going on holiday, he was unable to enjoy himself. On return from his holiday, Dr Shah has undertaken work for different opticians, which involves a lot of travelling and staying away from home. Dr Shah notes that he suffers from high blood pressure and the travel and work aggravates the symptoms.

21. On 14 February 2002, Gwent Healthcare wrote to my office in response to Dr Shah’s complaint. It does not accept that it is guilty of negligence and/or maladministration.

22. Gwent Healthcare considers the 1994 estimate as being irrelevant as Dr Shah made his decision to retire based upon the 1998 estimate. However, it acknowledges the inflated 1994 estimate may have been based on information provided in a verbal enquiry to Gwent Healthcare.

23. Gwent Healthcare accepted that it is likely the Agency provided an inflated calculation of Dr Shah’s pension benefits in 1998, as a consequence of information given by telephone to the Agency. However, it argued that Dr Shah was told the estimates were for guidance only and that he was also “guided to validate” the information.

CONCLUSIONS
24. The reasons why Dr Shah was provided with incorrect estimates in both 1994 and 1998 are fairly straightforward. In 1994, the Agency was provided with a pensionable salary figure, which wrongly included a significant amount of back pay. In 1998, Dr Shah’s salary was interpreted as being for 8/10ths of a full time contract and was, accordingly, increased to give a full time amount. In fact, at the time, Dr Shah was employed on an 8/10ths contract at one level and a 2/10ths contract at a different level. Therefore, his salary was, indeed, a full time salary. In other words, on each occasion, there was an unfortunate combination of circumstances, which led to incorrect information being given to the Agency. Furthermore, by an unfortunate coincidence, the second incorrect salary figure appeared reasonable in light of the first also incorrect figure, giving the Agency no cause to question.

25. Gwent Healthcare has made the comment that it was unusual for Dr Shah to choose to deal directly with the Agency, or through the BMA without consulting Gwent Healthcare’s own pensions staff. In response, Dr Shah has indicated that he was not advised to make contact through Gwent Healthcare, nor was he aware of the existence of a specialised pensions officer. Both views notwithstanding, the fact remains that Gwent Healthcare provided incorrect information to the Agency on two occasions when it had, within its possession, sufficient details to ensure the information was correct. I find it astonishing that Gwent Healthcare should now seek to maintain to me that this did not constitute maladministration.  They are wrong; it does.

26. Dr Shah has advised he would have made different decisions concerning his retirement had he been given the correct information. However, as he had already commenced paying AVCs, that contribution together with his normal contribution to the Scheme, meant the Inland Revenue limits gave him no scope for making provision for further benefits in that manner. The only possible avenue for making alternative arrangements would have been for him to continue working beyond age 65.

27. Part B of the NHS Pension Scheme Regulations 1995 (the Regulations) confirms that Dr Shah could have remained a member of the Scheme until age 70. However, this depends not only on Dr Shah wanting to continue working, but his employer being in agreement.

28. Gwent Healthcare has provided me with a copy of the Retirement Policy in place at the time Dr Shah retired. For employment beyond age 65, Gwent Healthcare has explained that there are really only two circumstances in which this would occur - to undertake a specialised management and/or research role; or where staffing shortage and increased work levels demanded it. In the second case, the normal practice is that the employee would retire and then return to employment on a locum/ad hoc basis. It does, in fact, appear that this occurred, as Dr Shah did return to his previous position with Gwent Healthcare for three months, following the holiday he took immediately after retiring.

29. In his response to my preliminary conclusions, Dr Shah believes that, had he requested to remain in employment with Gwent Healthcare, he would have been able to do so. Dr Shah has suggested that the department in which he had worked has had to close following his departure and that of another specialist. Gwent Healthcare responded by saying that, since Dr Shah’s retirement, the department has undergone some reorganisations within the service in which Dr Shah worked, including the appointment of an optometrist. Gwent Healthcare considers there to be no doubt that the service, previously provided by Dr Shah, continues.

30. I can understand Dr Shah’s frustration. However, the evidence provided does not suggest Dr Shah’s pensionable employment would have been extended beyond his normal date of retirement. While a member to whom a pension is payable may return to employment under the Regulations, regulation B3(2) provides that the member may not contribute to or accrue further pensionable service under the Scheme. This indicates that, even if Dr Shah had been provided with the correct information, he would not have been able to take any alternative decisions to improve his pension entitlement.

31. Dr Shah has advised that he would have purchased the car regardless of what his pension was, but he had intended to put a greater deposit down.  As a result of receiving less benefits than he expected he had decided instead to pay a lesser deposit and obtain a greater amount of finance.  I cannot regard this, however, as a course of action on which he committed himself on the basis of the incorrect information.  

32. I have no doubt that receipt of the correct advice so close to retirement, having anticipated a higher pension benefit would have caused distress and subsequent inconvenience. To this extent, I uphold Dr Shah’s complaint.

33. I note the argument that Dr Shah was advised to check the figures in the estimates he was given prior to his retirement. Dr Shah advises that the link between his salary and pension was never made clear to him and he was under the impression his pension would always depend on the total contributions, including the AVCs.  Nevertheless, in each of the estimates, the salary upon which the estimate had been based, was stated and it would be reasonable to assume a cursory review would have been given to the all the information contained in the estimates, including the salary figure used. The link between salary and benefits is explained in the Scheme’s guide booklet and Dr Shah was in the best position to know his current salary. If I had found there to be detrimental reliance, I would have held this to be a mitigating factor. However, its mitigating value is not so great as to negate the effect of the preceding maladministration.

DIRECTIONS
34. I direct that, within 28 days of the date of this Determination, Gwent Healthcare pays Dr Shah the sum of £250 as compensation for the disappointment, distress and inconvenience caused by its maladministration.

35. I also direct that, Gwent Healthcare should meet the legal costs reasonably incurred by Dr Shah in pursuing his complaint with the Trust and with me.  If agreement cannot be reached on these costs then the matter should be referred back to me for the costs to be taxed.
DAVID LAVERICK

Pensions Ombudsman

8 November 2002
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