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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr D W Thomas

Scheme
:
Teachers Pensions (“the Scheme”)

Manager
:
Teachers Pensions for the Department of Education and Skills (“Teachers Pensions”)

THE COMPLAINT (dated 18 September 2001)
1 Mr D W Thomas, a teacher, complains of maladministration by Teachers’ Pensions in that it wrongly terminated his pension (awarded on grounds of ill-health) and, having reinstated it, failed to back-date payments due to him.  He maintains that his financial loss amounts to some £13,000 and that the loss of his pension cost him his marriage as well as his house and car, which were repossessed.  He has also alleged that there was delay in dealing with his appeal.

THE REGULATIONS

2 The relevant Regulations are the Teachers’ Pensions Regulations 1997.  Regulation E4 Case C deals with retirement on grounds of incapacity:

“In case C the person-

(a) has not attained the age of 60,

(b) has ceased after 31st March 1972 to be in pensionable employment

(c) is incapacitated and became so before attaining the age of 60, and

(d) is not within Case D”

In Case C the entitlement takes effect as soon as the person falls within the case, or

“if later, 6 month before the date of the last of any medical reports considered by the Secretary of State in determining under regulation H9.. that the person has become incapacitated”

In Schedule 1 to the Regulations “incapacitated” is defined as:

“A person is incapacitated-

(a) in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so,

(b) in any other case, while he is incapable by reason of infirmity of body or mind of earning his livelihood and is not maintained out of money provided by Parliament or raised by rates, or council tax levied by local authorities

Regulation E13(2) provides:

“(2) on the person ceasing to be incapacitated the pension ceases to be payable, but any equivalent pension benefits continue to be payable”

THE MATERIAL FACTS

3 Mr Thomas was employed by Cheshire County Council (“Cheshire CC”).  He suffers from osteo-arthritis of the knees and has a history of ulcerative colitis.  Following medical examinations he retired in 1993 with a pension awarded on grounds of ill health.

4 Mr Thomas has referred me to a Teachers Pension Scheme Leaflet (TPS No 192)

of April 1992 which states on page six:

“5
Reemployment after ill-heath retirement

An award of retirement benefits because of ill-health does not preclude you from seeking and obtaining further employment provided your prospective employer is satisfied of your fitness for work.  However, a return to a full-time post which is normally pensionable under the teachers’ superannuation scheme will result in the immediate cessation of your pension….

If your pension is stopped because of re-employment it will not be reinstated when the re-employment ends, unless you suffer a further breakdown in health.  Benefits will not normally be payable again until you reach the age of 60.”

The Department has told me that Mr Thomas would also have received in 1993 the Department’s booklet “Teachers Superannuation – England and Wales Infirmity Pensions – A Guide” which carries the same information.

5 The DfEE (now the Department for Education and Skills) has said: “Ill-health retirement benefits prior to 1 April 1997 were awarded in respect of teachers who were accepted as unfit to teach for the foreseeable future, generally seen to be 2-3 years”.  (Letter dated 7 March 2001 from DfEE to the Office of the Pensions Advisory Service (OPAS)).  According to the Regulations then in force a pension could be awarded on grounds of ill-health if a teacher was unfit for full-time teaching.  The author added:

“…since April 1997, retirement on grounds of ill-health can only be granted when the Department’s Medical Adviser is satisfied on the medical evidence provided that a teacher’s health is such that despite appropriate treatment, he or she is incapable of any teaching.  Permanently means that the teacher is unlikely to recover before reaching the scheme’s normal retirement age of 60 (another 9 years in Mr Thomas case).”

6 Mr Thomas has said that he started teaching again on a part-time basis in May 1998 at the request of the head teacher of a special needs school which was short-staffed.  He has also said that before doing so he enquired of Teachers’ Pensions whether to resume teaching would affect his pension.  He says he was told that teaching part-time would not have that consequence.  He has also said that he taught from one to four days a week but that the average was one to two days.  However, in a letter dated 27 February 2000 to the Pensions Policy Manager of the DfEE he said that he had been teaching “full time up to 19 July (1999)”.  Mr Thomas has since said that his build-up to full-time teaching happened inadvertently and was a mistake.

7 On 5 February 1999, without prior notice, Mr Thomas received a letter from Cheshire CC stopping his pension with effect from10 January 1999 on the grounds that he entered full-time employment on that date.  I have seen no contract between Mr Thomas and Cheshire CC or any other evidence as to the nature of Mr Thomas’ contractual arrangements in 1998 and 1999 apart from his own records.  However, the Department for Education and Skills has told me that the employer has confirmed “in writing and over the telephone, that his post, whilst it may not have been permanent, was nevertheless full time.  There is now no reason for us to doubt their statements.”

8 In August 1999 Mr Thomas was examined medically and declared fit to teach on a temporary/supply basis.  In a letter of 3 September 1999 to Teachers’ Pensions Cheshire CC wrote to OPAS that the examination would have taken place only if Mr Thomas had been employed on a permanent basis.  The letter continues: “This was not the case, his temporary/supply cover ceased on 31 August 1999.  In future he may be used on a temporary/supply basis”.

9 Mr Thomas appealed to the DfEE on 18 October 1999 against the decision to stop his pension, but apparently received no reply until March 2000 when he received a letter, dated 4 January with a postmark of 22 March, acknowledging his appeal.  The DfEE told him that his employment did not fall within the definition of part-time as:

“employment is part-time if the contract requires the employee to work for less than the whole of the working week.”

The letter concluded:

“Therefore, as you were working for the whole of the working week from that date, the employment is classed as full-time”

Meanwhile, Mr Thomas approached OPAS for assistance.

10 In a letter of 27 February 2000 to the DfEE’s Pensions Policy Manager Mr Thomas formally requested: “that my pension is reinstated from the date I ended full-time employment with Cheshire (19 July 1999)…” He added that because of the withdrawal of his pension he had been forced to undertake further supply teaching.  He has said he became unemployed in March 2000.

11 On 9 August the DfEE wrote to Mr Thomas: “I am afraid that the regulations require an ill-health pension to stop once the teacher fails to satisfy the requirement that he is unfit for full-time teaching…the current regulations require an applicant to be unfit for any teaching, not just full-time teaching.” The Consultant Occupational Health Physician who examined Mr Thomas in the following November stated: “I do not regard him as permanently incapacitated from teaching”.  On 4 December the Department’s Medical Adviser stated: “I cannot say that permanent incapacity for any teaching has been established.”

12 Consequently, on 19 December the DfEE wrote to Mr Thomas stating that the original decision was justified and that it was unable to accept his application for retirement on grounds of ill-health.  (The grounds of the application at this stage were essentially the same as in 1993.) On 19 January 2001 Mr Thomas wrote to OPAS saying that he was living on incapacity benefit and sought their further advice.

13 In February OPAS suggested to Mr Thomas that he submit a second appeal and to support this he approached two specialists.  Accordingly, he was examined on 6 March by a Consultant Psychiatrist who stated that Mr Thomas was: ”totally unfit to teach children…(and)… not fit to teach in the foreseeable future”.  On the basis of this opinion Mr Thomas submitted a further appeal to the DfEE on 30 April.  This was reinforced by the opinion of Mr Thomas’s Consultant Surgeon, who had been treating him since 1981, and who stated: “…there has been no improvement in his case because this is a disease which, apart from a few examples, does not remit on a permanent basis.”

14 The Department has told me that the “first medical report which contained sufficient evidence to allow the Medical Adviser to accept Mr Thomas's appeal was dated 6 August 2001 and the award was backdated six months to 6 February 2001.  As a result of that appeal Mr Thomas’s pension was reinstated as of the latter date.  On 18 September 2001 Mr Thomas complained to me because Teachers’ Pensions refused to backdate the reinstatement to 19 July 1999, the date when he finished full-time teaching.

CONCLUSIONS

15 Mr Thomas argues that the reinstatement of his ill-health pension should have been backdated to July 1999 when he finished full-time teaching rather than from 6 February 2001.

16 I should say at the outset that I am satisfied that the Department was entitled to terminate Mr Thomas's ill-health pension in January 1999 when it discovered that he was in full-time employment.  Moreover, there is no evidence that Mr Thomas’s health was any different when he finished full-time teaching on 19 July 1999 and I see no evidence for backdating the award to that date.  Mr Thomas then taught on supply but there is no evidence that he was forced to do so on grounds of ill health.

17 By then any question of reinstatement was subject to the 1997 Regulations.  Mr Thomas had to show that he was permanently incapable of discharging efficiently the duties of the relevant appointment until normal retirement age, in this case age 60.

18 I have found no basis for questioning the view of the Department’s medical adviser on 4 December 2000 that there was no medical evidence then to show that Mr Thomas was permanently incapable of carrying out his duties efficiently.  The views of Mr Thomas’s specialist physicians in March and April 2001 tended to indicate deterioration in his medical condition but they do not form a basis for backdating the reinstatement of Mr Thomas’s pension to a date earlier than 6 February 2001.

19 I also find that any financial loss Mr Thomas suffered as a consequence of his ill-health cannot be attributed to any maladministration by Teachers Pensions.  Moreover, while I accept that the events related above may well have put a strain on Mr Thomas’s marriage, I have no basis for saying this was the consequence of fault on the part of Teachers’ Pensions.  I take the same view of the loss of his house and car.

20 There was delay in dealing with Mr Thomas’s first appeal.  He appealed in October 1999 and received no substantive response until March 2000.  That was too long but it did not affect adversely the outcome of his case.

21 For the reasons I have given above I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

14 November 2002
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