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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr O P Gibson

Scheme
:
Lattice Group Pension Scheme (Previously BG Pension Scheme) ('the Scheme')

Respondents 
:
(1) Lattice Group Plc 

(2) BG Group Pension Trustees Ltd

MATTERS FOR DETERMINATION

1. Mr Gibson complains of maladministration against Lattice Group Plc and BG Group Pension Trustees Ltd, resulting in injustice, in that following the de-merger of his employer from the parent company, he was prevented from exercising the right of choice regarding membership of an alternative pension scheme, potentially causing him financial loss in the future.  He further complains that the situation has caused him unnecessary stress and inconvenience.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE KEY FACTS
3. In 1982 the BG Staff Pension Scheme was set up; this subsequently became known as the BG Group Pension Scheme (with effect from 1st April 2000) which was a final salary occupational pension scheme.  Mr Gibson was employed immediately prior to the 2nd April 2000 by BG Technology Limited.  On the 2nd April 2000 his service terminated.  There is no dispute that he became entitled to a deferred pension.

4. On the 22nd March 2000, the directors of BG Group Plc (‘BG Group’) announced their intention to pursue a de-merger which would separate BG Group’s two principal businesses, Transco and BG International.

5. BG Group was at this time the holding company of both BG Energy Holdings Ltd, an integrated gas business, and BG Transco Holdings Plc, involved in the transportation of gas, and other businesses.  It was intended after the de-merger, that BG Group would remain the holding company of BG Energy Holdings Ltd alone, and a company named Lattice Group Plc (‘Lattice Group’) would become the holding company for both BG Transco Holdings Plc (to be renamed Transco Holdings Plc) and a separate company which would be the holding company for the telecommunications and other businesses.  On the 15th September 2000, BG Group issued a document entitled “Proposed De-merger of the Lattice Group” to its shareholders.

6. On the 13th September 2000, a Deed of Division (‘the Deed’) was entered into by BG Group, Lattice Group and the Trustees of the BG Group Pension Scheme.  The object of this Deed is set out in clause 3 which states:

“As a result of the de-merger, and subject to Lattice then being the principal employer in the Lattice Group and agreeing by Deed to undertake the powers and obligations of the Company [BG Group Plc] under the Scheme [the BG Group Pension Scheme, Lattice will replace the Company as ‘the Company’ under the Scheme.  A number of active members of the Scheme currently employed by the Company and its subsidiaries will remain employed by those Companies, albeit then known as New BG Group (“New BG Group”) and its subsidiaries.  Following de-merger, the Scheme will be re-named the Lattice Group Pension Scheme.”

7. The Deed provided at clause 8, that a new pension scheme would be set up for the benefit of the New BG Group called the BG Pension Scheme which I will refer to later in this determination.

8. The Deed contained a number of definitions of which the following are material:

“Consenting New BG Group Members – are all New BG Group Members who at least one month before the Membership Transfer Date consent in writing, in such form as the Trustees may require…..to a transfer to the New BG Group Scheme in respect of them, and all employees who are New BG Group Members and who become active members of the Scheme during the Participation Period;

Consenting New BG Group Pensioners – are all New BG Group Pensioners who at least one month before the Membership Transfer Date consent in writing, in such form as the Trustees require….to the transfer to the New BG Group Scheme of that part of the New BG Group Share which relates to them, and anyone claiming through such consenting pensioners or deferred pensioners;

Lattice Pensioners – means any pensioners or deferred pensioners of the Scheme [the BG Group Pension Scheme] at the Effective Date other than New BG Group Pensioners and anyone claiming through such pensioners or deferred pensioners;

New BG Group Companies – means New BG Group [BG Group Plc following the de-merger] together with any other subsidiary of New BG Group and any other employer participating in the Scheme during the Participation Period as a result of the acquisition or disposal of a New BG Group Company (or the business of a New BG Group Company) or a group reorganisation involving New BG Group Companies during the Participation Period;

New BG Group Pensioners – means any pensioners or deferred pensioners of the Scheme [the BG Group Pension Scheme] who were employed by one or more of the New BG Group Companies and who retire from that employment and become pensioners or deferred pensioners of the Scheme at any time on or after 1 December 1999 and before the Effective Date….”

9. It was intended that the members transferring to the New BG Pension Scheme would receive identical benefits at the date of their transfer to that which they would have received had they remained members of the BG Group Pension Scheme (now the Lattice Group Pension Scheme).  Clause 8.2 of the Deed provides:

“New BG Group agrees that the New BG Group Scheme will, with effect from the Membership Transfer Date, provide the Consenting New BG Group Members and Consenting New BG Group Pensioners with benefits and rights relating to benefits which are identical in all respects to those to which they are entitled under the Scheme immediately before the Membership Transfer Date….”

10. As is apparent from the Letter of the Chairman of the BG Group on the 15th September 2000, it was intended that upon de-merger, the names of the companies in the Lattice Group would be changed in order that the use of “BG” or “British Gas” would be removed.  Consequently, on the 16th October 2000, BG Technology became known as Advantica Technologies Ltd.

11. On the 23rd October 2000 the de-merger of BG Group proceeded.  On the 12th February 2001, the Trust Deed for the Lattice Group Pension Scheme was signed.  On the 19th June 2001, the Trust Deed for the BG Pension Scheme was signed.

THE DEMERGER UPDATE DOCUMENT
12. In March 2001 the Lattice Group Pension Scheme issued a document entitled “De-merger Update”.  This document forms a central part of the dispute and I therefore deal with it in some detail.

13. On page 1 the document sets out in summary form the events which were then occurring (or about to occur):

“BG Group has agreed to set up a new pension scheme under which its employees will be provided with pension benefits that replicate those of the existing scheme.”

The arrangements agreed between the companies and the Trustees of the Lattice Group Pension Scheme provide for all BG Group employees to continue in the existing scheme up to 3 July 2001.  Each member who consents will transfer to the new BG Pension Scheme on 4 July 2001.  Those who do not consent will become deferred pensioners in the Lattice Group Pension Scheme with effect from 3 July 2001.  Employee members working for Lattice Group and its subsidiaries will stay as members of the Lattice Group Pension Scheme,

All pensioners and deferred pensioners as at 3 July 2001 will also stay with the existing scheme, though some will have the option to transfer to the new BG Pension Scheme

BG Group, Lattice Group and the Trustees of the Lattice Group Pension Scheme have ensured that the benefits for those transferring to the new BG Pension Scheme will be the same as those currently in place in the existing Lattice Group Scheme

Pensioners and Deferred Pensioners

The vast majority of pensioners and deferred pensioners will remain in the Lattice Group Pension Scheme and the process of setting up the new BG Pension Scheme will not affect their entitlements

In considering the new arrangement, however, the Trustees decided that those pensioners and deferred pensioners who immediately before leaving had been employed by BG Group or one of its subsidiaries, should be permitted to transfer to the new BG Pension Scheme provided they left after 1 December 1999 (For further information please refer to pages 6 and 7)”

14. On page 2 of the Document it is stated:

“Are you an employee of one of the following companies?

Advantica Technologies Ltd

….

If so you will automatically stay in the Lattice Group Pension Scheme and your benefit entitlement will not be affected by the process of setting up the new BG pension Scheme.”

15. And page 3:

“Work has already started on drafting the new BG Pension Scheme’s Rules so that they provide the same benefits as those under the Lattice Group Pension Scheme.

Pension entitlement from the new BG Pension Scheme will be the same as if you had been allowed to remain an employee member of the Lattice Group Pension Scheme.”

16. And on page 6:

“The vast majority of Pensioners and Deferred Pensioners will remain in the Lattice Group Pension Scheme and will not be affected in any way by the process of setting up the new BG Scheme

In considering the new arrangements, the Trustees decided that those pensioners and deferred pensioners who were employed by a BG Group company and who left on or after 1 December 1999 should be permitted to choose whether to have their pension transferred to the new BG Pension Scheme.

Which Pensioners and Deferred Pensioners can elect to have their pension transferred to the new BG Pension Scheme?

If you were employed in any of the following companies and you left or retired on or after 1 December 1999 you will be given the option to transfer your pension entitlement to the new BG Pension Scheme:

BG Eco Fuels Ltd

BG Energy Holdings Ltd

BG Group Plc

BG Intellectual Property Ltd

BG International Ltd

BG Storage Ltd

Phoenix Natural Gas Ltd

If you did not work for any of the above companies immediately prior to your date of leaving/retiring or if you left prior to 1 December 1999, you will automatically stay with the existing Scheme.  You will therefore not be affected in any way by the process of setting up the new BG Pension Scheme.”

17. And on Page 7:

“…it is fair to say that in general terms no particular advantage or disadvantage in transferring or not transferring has been identified.  It is entirely a matter of personal preference”

18. And finally on page 9:

“What will be different about the Pension Schemes?
The pension benefits set out in the Rules of the new BG Pension Scheme will be the same as those in the Lattice Group Pension Scheme”

COMPLAINANT’S SUBMISSONS
19. By his written complaint dated the 21st September 2001, Mr Gibson submits the following:

(1) that he was an employee of BG Technology (see his letter dated 27th April 2001) and should be treated for the purposes of page 6 of the De-merger Update document as an employee of a “BG Group company”; accordingly, on his construction of the De-merger Update he should have been consulted about whether he was willing to consent to the transfer of his pension entitlement to the new BG Pension Scheme,

(2) Had be been consulted, he may have consented to the transfer of his pension entitlement or he may have consented to its remaining with the Lattice Group Scheme (see his letter dated 27th April 2001), but Mr Gibson submits that what is important is the choice.  He wants to make an assessment on the relative “long term robustness” of the schemes, the likely future demands upon them and possible resistance to “take-over”,

(3) That Mr Gibson received a letter from BG Group Plc on the 20th June 2001 which stated his pension entitlement.  This letter is dated 7th June 2000.  Mr Gibson submits that the fact that this letter was on paper headed “BG Group” amounted to a representation to him that he was an employee of “a BG Group company”,

(4) Mr Gibson feels that there has been a breakdown in trust between himself and the trustees of the Lattice Group Pension Scheme.  He seeks compensation for the time and stress his complaint has caused.

20. Mr Gibson has further submitted that:

(1)
The ultimate parity of the two pension schemes claimed by both parties in the demerger, could only be ascertained over a longer period of time than was available.

(2)
The timescale given to individuals to decide whether to leave their benefits or move them to the new scheme was too short.

(3)
The letters he received from Lattice Group dated 10 and 26 April 2001 and BG Group Plc dated 6 July 2001 did not address his points of concern.

RESPONDENTS’ SUBMISSIONS
Lattice Group Plc
21. In their submissions, Lattice Group Plc stated:

(1) Mr Gibson’s construction of the De-merger Update is erroneous.  That is because any reference in that document to “BG Group” is to be inferred to be a reference to the new (post de-merger) BG Group,

(2) In any event Mr Gibson’s employer was never BG Group Plc,

(3) Both schemes, the Lattice Group Pension Scheme and the new BG Pension Scheme, offer the same benefits.  Accordingly Mr Gibson would not gain from moving to the new BG Pension Scheme,

(4) Accordingly, Mr Gibson has suffered no financial loss because the provisions of the two schemes are identical.

BG Group Pension Trustees Ltd
22. In their submissions, BG Group Pension Trustees Ltd stated:

(1) Mr Gibson’s complaint refers and relates to events that arose prior to the establishment of the trustee to BG Pension Scheme and therefore it should not be a Respondent to this complaint at all,

(2) Mr Gibson became an employee of Advantica Technologies Ltd,

(3) Mr Gibson’s construction of the De-merger Update is erroneous since Advantica Technologies Ltd is not included in the list of companies on page 6 of that Document,

(4) There is no financial loss that has been suffered by Mr Gibson.

CONCLUSIONS

23. I have to decide on the material before me, whether or not the De-merger Update can be construed in the way Mr Gibson contends.

23.1. In my view it cannot.  It is true that the De-merger Update contains at page 6 the statement that deferred pensioners who were employed by a “BG Group Company” and who left on or after 1 December 1999 should be permitted to choose which pension scheme to join.  Looking only at that statement I can see grounds for Mr Gibson’s contention.  However the document should be viewed as a whole and in that context the construction cannot be maintained.  

23.2. On the same page the Update deals with the question as to which employees can make such an election and provides the answer by listing the relevant employer companies.  There is no indication that this is not meant to be an exhaustive list.  There is no dispute that Mr Gibson was an employee of BG Technology Ltd before he left.  This is not one of the companies listed on the page.  I see no grounds for regarding BG Group Plc (which is in the list)as his employer.  Mr Gibson is relying on the broader definition of “BG Group company” and I reject his construction.

24. I am reinforced in my conclusion by the fact that Avantica Technologies Ltd is listed on page 3 of the De-merger Update as a company whose employees will stay in the Lattice Group Pension Scheme.  BG Technologies changed its name to Avantica Technologies Ltd on the 16th October 2002, before the de-merger, and in the submission of Lattice Group Plc contained in a letter dated the 2nd April 2002, remains the same company bar its name change.  This assertion was not disputed by Mr Gibson.

25. In light of my construction of the De-merger Update, I reject the construction placed on it by Mr Gibson.  I accept the construction placed on the document by BG Group Pensions Trustees Ltd (in sub-paragraph (3) of their submissions above) and Lattice Group Plc (in sub-paragraph (2) of their submissions above).

26. Given my finding on the central issue, it is not necessary for me to consider the other allegations raised by Mr Gibson but I shall do so for completeness.  

27. Mr Gibson submits that matters such as the general comparative health of the schemes is a factor which would affect his decision as to which pension scheme to belong to.  I can see the obvious reason for doing so.  By limiting his complaint to this level of generality, I infer that he accepts the submission of both Respondents that he cannot and has not pointed to any specific financial loss.  Indeed, in his further submission, Mr Gibson states that “loss or gain in ultimate pension situations can only be speculative”.  

28. I believe this also deals with Mr Gibson’s point in his further submission about the ultimate parity of the schemes.  It is not reasonable nor is it possible to expect Trustees of pension schemes involved in this type of transaction to be able to speculate on the future shape of the schemes.  They are only able to take steps that impact on the current situation and the immediate future.

29. Given that the De-merger Update makes copious references to the desire to preserve members’ benefits, the references to there being no advantage nor disadvantage between joining either Scheme and the fact that I have not seen any evidence that demonstrates on a balance of probabilities that it would be more desirable for Mr Gibson to join the new BG Group Pension Scheme as opposed to remaining within the Lattice Group Pension Scheme, I find that Mr Gibson has not satisfied me that he has suffered any loss which can be recovered.  The general loss that he claims he might suffer at some point in the future is too speculative to sound in any recovery.

30. Insofar as Mr Gibson claims damages for the stress and time costs that have been incurred, I reject this claim.  Whilst I do not doubt that Mr Gibson has spent time in making his complaint to me, I have seen the letters referred to in his further submission from the Lattice Group dated the 10th and 26th April 2001 and a letter from BG Group Plc dated the 6th July 2001 which in my view adequately dealt with the points Mr Gibson raises and should have led him to desist.  I do not agree with his view that they did not address his points of concern.

31. The timescale for qualifying individuals to make a decision on whether to move their pension to the new scheme, at over six weeks, was adequate given the information that was made available.

32. Accordingly I dismiss this complaint.
DAVID LAVERICK

Pensions Ombudsman

23 September 2003
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