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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr LB Du

Scheme
:
J Sainsbury Pension & Death Benefit Scheme

Trustees
:
J Sainsbury Trustees Limited

Employer
:
J Sainsbury PLC (Sainsbury’s)

THE COMPLAINT (dated 24 September 2001)

1. Mr Du has complained of injustice as a consequence of maladministration on the part of the Trustees and Sainsbury’s as follows:-

1.1. they did not consider him for ill health retirement at the time he left the company,

1.2. he was not advised at the time that he could apply for an ill health pension, and

1.3. they have subsequently refused to consider him for retrospective ill health retirement from active service.

Trust Deed and Rules

2. At the time that Mr Du left the Scheme was governed by a Trust Deed and Rules dated 27 March 1991.  Under this Deed, Rule 7 provides,

“Subject to the provisions of Rules 9 (Reduced Pension), 10 (Commutation), 23 (Contracting-Out) and 24 (Payment of Pensions) hereof and to the approval of the Participating Company with which the member is in Employment the Trustees may at their discretion pay to a Member who retires from Employment on grounds of incapacity arising from serious ill-health whether mental or physical as satisfactorily evidenced to the Trustees and who applies therefor his Ill-Health Pension.”

3. ‘Ill-Health Pension’ is defined as,

“the Ordinary Pension which would be payable under Rule 5 (Ordinary Pension) as if on the date of actual retirement the Member had remained in Pensionable Employment until his Normal Retirement Date (subject to a maximum of forty such years to count) and had then become a Pensioner with the Final Earnings as at the date of actual retirement and the provisions of the Scheme unchanged PROVIDED THAT:-

(a) for the purposes only of Rule 7 (Ill-Health Pension) and notwithstanding any other provisions of the Rules the Normal Retirement Date in relation to a female shall be…

(b) with effect on and from 1st January 1993 for the purposes only of Rule 7 (Ill-Health Pension) and notwithstanding any other provisions of the Rules the Normal Retirement Date of any Member shall be the 60th anniversary of the Member’s date of birth.”

4. Rule 17 provides,

LEAVING THE SCHEME
(1) Deferred Pension
If a Member either:-

(i) has paid Member’s Contributions and ceases to be a Member (otherwise than by reason of his death or Permanent Disability) and does not thereupon become entitled to a Primary or Reduced Pension; or

(ii) has a transfer payment in respect of his rights under a personal pension scheme made to the Scheme and thereafter ceases to be a Member;

then (subject as hereinafter mentioned) he shall be entitled to a deferred Primary Pension or (as the case may be) to a deferred Reduced Pension PROVIDED THAT no entitlement shall arise and any entitlement shall be extinguished if and to the extent that any period or periods of Pensionable Employment are aggregated under the proviso to the definition of Pensionable Employment or under the provisions of this Rule.”

5. ‘Permanent Disability’ is defined as,

“in relation to a Member means his incapacity after absence from work through injury or disease for six consecutive months (or such shorter period as the Trustees may in any particular case determine) to resume the duties of his Employment or to pursue any other gainful occupation for which he is trained or fitted and which is fairly comparable in terms of remuneration and job satisfaction with his Employment.”

6. Rule 16 refers to the payment of a Permanent Disability Benefit which is available for a male member under the age of 60 or an unmarried female member under the age of 50 provided in either case that the member had become a member of the Scheme on the Founding Date (17 November 1972).

7. The Scheme is currently governed by a Supplemental Definitive Trust Deed and Rules dated 15 December 1999.  Under which, Rule 10.7 provides,

“Early Payment of Deferred Pension on Serious Ill-Health
Subject to Rule 10.9 [Transfer of Deferred Pension] where a Member who is entitled to a Deferred Pension under Rule 10.2 becomes incapable due to Serious Ill-Health he may request an immediate pension in lieu of the Deferred Pension.  The payment of such a pension shall be at the absolute discretion of the Trustees and the Principal Employer and shall be payable in accordance with Rule 7 but without reduction for early payment regardless of length of Pensionable Service.”

8. ‘Serious Ill-Health’ is defined as,

“physical or mental deterioration which, in the opinion of the Trustees and at their absolute discretion, prevents and is likely to continue to prevent the Member from engaging in any employment with an Employer or any other employer.  In order to arrive at such an opinion the Trustees may call for such medical evidence or incur such expenses as they feel appropriate and may nominate a doctor for this purpose.  The Trustees must be satisfied that the Member made true and full disclosure of any medical condition at the date the Member commenced Service and at the date of joining the Scheme (if later)”

9. Rule 8.1 provides,

“A Member may request to retire from employment on grounds of Serious Ill-Health and may retire on a Serious Ill-Health Pension before Normal Retirement Date with his Employer’s and the Trustees’ consent.  Any request must be made either while the Member is in Service, or within six months of leaving Service.”

Scheme Booklet

10. Under the title ‘What About Ill Health?’, the Scheme Booklet says,

“If you become too ill, either through sickness or injury, ever to work again, then, subject to medical opinion, the Trustees will pay you a pension immediately, whatever your age and service.”

MATERIAL FACTS

11. Mr Du was taken ill in 1995 and, after several stays in hospital, left employment with Sainsbury’s on 29 September 1995.  According to Mr Du, he had been asked by his manager if he wanted to leave because he was ill and the manager had prepared a resignation letter for him to sign.  The store at which Mr Du worked has since closed and his personnel record has been destroyed.  Sainsbury’s say that neither the former personnel manager nor the former store manager can recall any specific details of Mr Du’s case.

12. The Pensions Department wrote to Mr Du on 6 February 1996 with details of his deferred benefits.

13. In January 2000 Mr Du’s sister wrote to the Pensions Department asking if they could review her brother’s case on the grounds that he had been too ill to seek an ill health pension at the time he left.  Sainsbury’s Medical Advisor, Dr Brennan, wrote to Miss Du requesting Mr Du’s authority to approach his Psychiatrist for a report.

14. Mr Du’s Psychiatrist, Dr Turner, wrote to Dr Brennan in February 2000.  He confirmed that he had been responsible for Mr Du for a number of years.  Dr Turner explained,

“…Furthermore, he has accumulated two large folders of notes, the first of which is missing, and this very much reflects the chronic and relapsing nature of his illness.

In essence this illness is a severe form of manic depressive psychosis (bipolar affective disorder), which has led to a number of admissions, sometimes under the terms of the Mental Health Act.  As a result of these admissions he has required continuing and sometimes increasing doses of medication, both mood stabilisers and antipsychotics… Because of memory problems he was referred to our psychologist recently, and his occupational therapy reports have shown limited motivation and organisational skills.

Overall therefore I can confirm that this man has suffered from a severe form of psychotic illness, of a relapsing nature, despite the use of regular medication and good compliance therewith.  This has led to a deterioration in his personal and social skills, impaired concentration and motivation, and a significant degree of dependence on his family and community support workers.  I have no doubt that he is unlikely ever to be able to work again…”

15. Dr Brennan prepared an ‘aide memoire’ dated 3 March 2000, which he sent to the Pensions Department and suggested they discuss the case at the next meeting of the Ill Health Advisory Panel.  In his aide memoire, Dr Brennan said,

“Our Pensions Department received a letter dated 5th January 2000 from the sister of the above ex employee.

This man had been given medical severance in September 1995.  My understanding is that we have not been able to find any original documentation about this employee.

Be that as it may, the sister’s letter amounted to an appeal against the decision taken at the time.  She argued that her brother’s mental health should have resulted in him being considered by the Trustees for permanent ill health retirement.  With the sister’s agreement I wrote to Dr.  T.  H.  Turner…

Dr.  Turner confirmed that this man has had a long history of mental illness, that he has a diagnosis of a severe manic depressive psychosis – bipolar affective disorder.

Dr.  Turner goes on to indicate that Mr.  Bao Du has had a number of admissions under the Mental Health Act, has required continuing, indeed increasing doses of medication to stabilise his mental health.

It is Dr.  Turner’s opinion that in the light of this man’s severe psychotic illness he has ‘no doubt that he is unlikely ever to be able to work again’.”

16. Mr Du’s case was discussed by the Ill Health Panel on 20 March 2000.  The Panel decided that the case should not be recommended to the Trustees because it was outside the six month time limit referred to in Rule 8.1 (see paragraph 9).  Miss Du was notified this decision.  Following further conversations, Sainsbury’s wrote to Miss Du in August 2000 explaining that they had received legal advice to the effect that neither they nor the Trustees had the power to award an ill health pension because the application was made more than six months after Mr Du left.  However, they did offer to pay Mr Du’s deferred benefits immediately on the grounds of serious ill health.  Sainsbury’s also said that, because the application had been made more than two years after Mr Du left, it was not possible to consider the case under the Internal Dispute Resolution (IDR) procedure.

17. Miss Du approached OPAS for advice and they first wrote to Sainsbury’s on her behalf in March 2001.  Following further correspondence from OPAS, Sainsbury’s responded on 21 September 2001,

“I am sorry for the delay in replying to your various letters…

I do not know whether it is true or not that he did not know his rights on leaving.  I cannot recall anyone else appealing outside the time limits, and we do get plenty of appeals.  In any event, I do not know any pension fund that sends out an explanatory guide or trustee deed and rules on leaving.  Access to this information is on joining the scheme and through subsequent notifications.

There will be no difficulty if Mr Linh Bao Du wants to apply to go through the IDRP.  If he makes a formal appeal I will put it through the formal procedure.

You already know that the trustees’ legal adviser says that neither the trustees nor I have the power to award an ill-health pension because of time limits under the rules.

My reason for asking about the State benefits was simply to explore whether there might be a need for the Company to provide a pension instead if the member found himself in financial distress and the trustees could not help.  I was pleased to learn that he was in no financial difficulty.

Similarly, I was exploring with his sister whether the Company might be able to help with medical treatment, by paying for him to attend a rehabilitation course if appropriate.

I really have tried to be as sympathetic as possible, but I cannot easily see how you can expect the Trustees or myself to act outside our powers.”

Internal Dispute Resolution

18. The Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 state that the Pensions Ombudsman shall not investigate or determine a complaint unless written notice of a decision in respect of that complaint has first been issued by the trustees.  However, Regulation 3(2) provides,

“Where, in a case to which section 50 of the 1995 Act applies, an application concerning a complaint or dispute has been made to an occupational pension scheme under the arrangements required by that section, the Pensions Ombudsman may investigate and determine that complaint or dispute in advance of a written notice of a decision being issued in respect of it under section 50(2)(a) or (b) of that Act provided he is satisfied that –

(a) there is no real prospect of a notice being issued within a reasonable period from the date on which the complaint or dispute was received by him in writing; and

(b) it is reasonable in the circumstances that he should investigate and determine the complaint or dispute.”

19. In their response to Mr Du’s complaint, the Trustees and Sainsbury’s pointed out that his complaint had not been considered under their IDR procedure.  They also said that they had told OPAS that they were happy for the dispute to proceed through the IDR procedure on receipt of a formal application (see paragraph 17).

20. Mr Du’s complaint was first raised with Sainsbury’s in January 2000 and they informed Miss Du that IDR was unavailable in August 2000.  The offer to consider it under IDR did not come until the end of September 2001 by when OPAS had already advised Miss Du to send her brother’s complaint to me.

21. Their offer, coming at such a late stage in the consideration of Mr Du’s complaint, really just served to delay its progress to my office.  Consequently, when Mr Du’s complaint was sent to my office, my staff exercised the discretion to accept it for investigation in advance of an IDR decision from the Trustees on the grounds that such a decision would not be forthcoming within a reasonable period and that, in the circumstances, it was reasonable for me investigate and determine it.  I note that Sainsbury’s disagree with my decision to accept Mr Du’s complaint but, nevertheless, I do not see that any purpose would be served by requiring Mr Du to submit his complaint to them again at this late stage.

Time Limits

22. The Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 contain time limits for the submission of a complaint to my office.  Regulation 5 provides,

“Time limit for making complaints and referring disputes

(1) Subject to paragraphs (2) and (3) below, the Pensions Ombudsman shall not investigate a complaint or dispute if the act or omission which is the subject thereof occurred more than 3 years before the date on which the complaint or dispute was received by him in writing.

(2) Where, at the date of its occurrence, the person by or in respect of whom the complaint is made or the dispute referred was, in the opinion of the Pensions Ombudsman, unaware of the act or omission referred to in paragraph (1) above, the period of 3 years shall begin on the earliest date on which that person knew or ought reasonably to have known of its occurrence.

(3) Where, in the opinion of the Pensions Ombudsman, it was reasonable for a complaint not to be made or a dispute not to be referred before the end of the period allowed under paragraphs (1) or (2) above, the Pensions Ombudsman may investigate and determine that complaint or dispute if it is received by him in writing within such further period as he considers reasonable.”

23. It is the view of the Trustees and Sainsbury’s, that Mr Du ought reasonably to have been aware of his right to apply for an ill health pension as a result of information provided when he was originally admitted to the Scheme in 1993.  They dispute any suggestion that Mr Du only became aware of the act or omission about which he has complained in 2000.  The Trustees and Sainsbury’s also say that, to their knowledge, he has not provided any evidence of his medical condition in the intervening period, which would suggest that it was reasonable for his complaint not to be brought sooner.

Scheme Booklet

24. Sainsbury’s say that no reasonable reader of the booklet in Mr Du’s position would have drawn this inference that he need not make an application.  They suggest that such an inference is perverse and entirely contrary to the natural interpretation of the booklet.  Sainsbury’s also say that no reasonable member would think that the Trustees would be aware of the member’s ill health without a notification from the member.

25. Miss Du has submitted copies of correspondence from Hackney Hospital to Mr Du’s family dating back to 17 March 1995.  This correspondence consists (inter alia) of notifications sent to the family each time Mr Du was admitted to hospital under Section 2 and 3 of the Mental Health Act 1983 over the period in question.

26. Sainsbury’s disagree that the medical evidence supports my decision to accept that Mr Du was unable to bring his complaint within the time limits required.  According to them, the medical evidence suggests that Mr Du’s condition improved after his hospital admissions in 1998.  In particular they refer to letters from Mr Du’s consultant psychiatrist indicating that his lithium levels were within the normal range.  However, Sainsbury’s themselves were informed that Mr Du had had a number of admissions under the Mental Health Act and had required continuing, indeed increasing, doses of medication to stabilise his mental health.  The psychiatrist confirmed that Mr Du had a severe psychotic illness.

27. Having considered the evidence, I decided to exercise my discretion to determine Mr Du’s complaint under Regulation 5(3), on the grounds that his poor health during this period meant it was not reasonable to for him to bring the complaint sooner.  The investigation has proceeded on that basis.

CONCLUSIONS

28. Rule 7 of the Deed in force at the time Mr Du left the Scheme (see paragraph 2) requires the approval of the employer and an application from the member for the Trustees to exercise a discretion to pay an ill health pension.  It also requires the member to have ‘retired’ on the grounds of incapacity.  While Mr Du may not have used the word “retired” in the letter (which, on the balance of probabilities based on the evidence before me, I conclude was prepared for him by Sainsbury’s) the evidence does support a conclusion that his departure was due to his ill health and I consider therefore that it can be said to have been a retirement due to incapacity.

29. Whether a pensions should then have been payable would have depended on whether that incapacity was due to serious ill health as that term is defined in the scheme, whether the Employer approved, and whether the Trustees exercised the discretion mentioned in Rule 7 to make such a payment and whether Mr Du made an application for an ill health pension.

30. Mr Du did not make such an application at that time.  By the time the issue was raised, the Rules had been changed and require any application to be made before the member leaves service or within six months of leaving the Scheme.

31. The Trustees and Sainsbury’s consider that Mr Du ought reasonably to have been aware of his right to apply for an ill health pension at that time.  The information which was readily available to Mr Du during his membership of the Scheme was the Scheme booklet.  The Scheme booklet says that, if the member becomes too ill, either through sickness or injury, ever to work again, then, subject to medical opinion, the Trustees will pay him a pension immediately, whatever his age and service (my emphasis).  There is nothing to suggest that the member himself has to do anything in order for this to happen or that his employer’s approval will be needed.

32. The booklet does not, of course, override the Trust Deed and Rules to confer a benefit which would not otherwise exist.  Information in it should be accurate and not misleading.  It would not be reasonable to expect the Scheme booklet faithfully to reproduce the Scheme Trust Deed and Rules.  Nevertheless, I consider the statement regarding an ill health pension in the booklet to be so inaccurate as to be misleading.  Even if Mr Du had been fit and able to conduct his own affairs at the time he left Sainsbury’s, he would not easily have been aware that he was required to apply for an ill health pension or that his employer’s approval would be needed.  In fact the booklet serves to give members the impression that they need do nothing and the Trustees will seek medical opinion with a view to paying an ill health pension.

33. In my opinion, if an ordinary interpretation is put on the words contained within the booklet, there is nothing to warn the member that he is required to make an application in order to be considered for ill health retirement.  As for the question of the Trustees knowing of the member’s ill health, the member may not be the only source of information on this bearing in mind the Employer’s knowledge.

34. The provision of this misleading information amounts to maladministration on the part of the Trustees and Sainsbury’s.  Mr Du has suffered injustice as a consequence because he failed to apply for an ill health pension and has now been told that he is out of time to do so.  It is as a result of the maladministration I have identified that he was not considered for an ill-health pension at the relevant time.  I am not saying that the wording of the booklet overrides the wording of the Trust Deed and Rules, I am saying that the wording of the booklet led to Mr Du missing an opportunity provided by the Trust Deed and Rules.

35. The usual redress for the consequences of misleading information is to try to put the member back in the position he would have been in but for the misleading information or, if this is not possible, to provide appropriate alternative compensation for him.

DIRECTIONS

36. I now direct that the Trustees and Sainsbury’s shall, within 2 months of the date of this determination, consider whether Mr Du would have met the requirements for an ill health pension as if he had applied at the time he left.  If they come to the conclusion that he would have met these requirements, they are to pay him an equivalent pension (with the same option to commute) backdated to the date he left, together with interest at the rate currently quoted by the reference banks, in lieu of his deferred benefits.

37. I also direct that Sainsbury’s shall pay Mr Du the sum of £250 in recognition of Mr Du’s distress and inconvenience in having to purse the matter as far as a complaint to me in order to redress the injustice caused by their maladministration.
DAVID LAVERICK

Pensions Ombudsman

9 December 2002
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