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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant



:
Mrs C M Clark

Scheme
:
DAC No 2 Pension Scheme 

First Respondents

:
Trustees of the DAC No 2 Pension 




Scheme
Second Respondent


:
Davies Arnold Cooper, Solicitors

MATTERS FOR DETERMINATION

1. Mrs Clark alleges that The First and Second Respondent have failed to pay death in service benefits amounting to £240,000 following the death of her late husband, Ramon John Geoffrey Benson (Mr Benson).

2. Mrs Clark claims that she has also suffered distress as a result of the failure of the First Respondents and the Second Respondents to deal promptly and efficiently with her complaint to them regarding Mr Benson’s lump sum death in service benefits under the Scheme.  

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some might be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any dispute of fact or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.

SCHEME RULES

4. The rules governing the Scheme (Rules) are appended to the trust deed dated 1 October 1996.  The terms of the Rules relevant to the Complaint are set out below.  

5. Rule 1
DEFINITIONS

An “Eligible Employee” means 

(i) a qualified solicitor in the service of an Employer having remuneration including fees taxable under Schedule E; or

(ii) such other employee in the service of an Employer whom the Trustees and the Principal Employer in their sole discretion decide;

who has completed 12 months continuous service with one or more of the Employers.

“Member” means a person who has been admitted to membership of the Scheme in accordance with Rule 2 and who retains an entitlement to benefits under the Scheme.  

“Pensionable Service” shall have the meaning ascribed to it by Section 70 (2) of the 1993 Act [Pension Schemes Act 1993].

“Service” means service with the Employer or an Associated Employer or, except in relation to a Class A member who is a Controlling Director of either employer, an employer who is associated with the Employer only by virtue of a permanent community of interest.  

6. Rule 2 MEMBERSHIP

2 (iii) An employee of an Employer who is not an Eligible Employee may be admitted to membership of the Scheme at the discretion of the Trustees and with the consent of the Principal Employer on such date and for such benefits and subject to such conditions as the Trustees and the Principal Employer shall decide but not so as to prejudice Approval.

2 (iv) Applications for membership of the Scheme shall be in such form and shall be accompanied by such evidence of health, marital status and of age of the applicant and his spouse and his Dependants as the Trustees shall from time to time determine.  Such applications when completed shall be delivered by hand or post to the Employer for recording and transmission to the Trustees or to anyone acting on their behalf.

7.
Rule 6 LUMP SUM DEATH BENEFITS

6 (i)DEATH IN SERVICE BEFORE NORMAL PENSION DATE

If a Member dies before the Normal Pension Date while in Pensionable Service there shall be payable a lump sum equal to four times the Member’s Pensionable Salary calculated at the date of his death.

8.
Rule 8 EVIDENCE OF HEALTH

Provision of any of the benefits under Rules 6 and 7 shall be subject to such satisfactory evidence of health as may be required by the Trustees at the date of a member’s admission to the Scheme or on any increase in benefit (whether such increase is due to an increase in Pensionable Salary or due to a change in the calculation of benefit).  If such evidence is not satisfactory the Trustees may at their discretion and with the agreement of the Principal Employer, modify the benefits accordingly

CONTRACT OF EMPLOYMENT

9. Mr Benson entered into a written agreement with Davis Arnold Cooper Services (DAC Services) and the Second Respondent dated 20 February 1997 (Contract of Employment).

10. Clause 8 of the Contract of Employment states as follows:

PERMANENT HEALTH AND LIFE INSURANCE

Upon joining the firm the Salaried Partner will be entitled to permanent health insurance and life insurance at the Firm’s expense and subject to the relevant terms and conditions, including any limitations which are applicable in respect of the relevant schemes.  Details of the schemes are available on request from the finance director of the Firm.  

11. Clause 18 of the Contract of Employment states as follows:

DISCIPLINARY PROCEDURE

The disciplinary policies and procedure applicable to the Salaried Partner are set out in the DAC Handbook (Handbook) which is currently under review.

12. Clause 21.2 of the Contract of Employment states as follows:

TERMINATION

If the Salaried Partner is considered by the Firm to be guilty of serious or gross misconduct or of any serious or consistent breach of the Salaried Partner’s terms and conditions of employment, the Firm may, by written notice, summarily terminate the Salaried Partner’s employment without notice.

13.
The Disciplinary Polices and procedures in the Handbook contain the following terms:

PRINCIPLES

An employee will have the right to appeal against any disciplinary penalty imposed.

MATERIAL FACTS

Lump Sum Death in Service Benefits

14. Mr Benson was employed by DAC Services to work as a salaried partner in the practice of the Second Respondent, a firm of solicitors which is the Principal Employer under the Scheme.  

15. Mr Benson’s salary under the Contract of Employment was £60,000 a year, giving rise to a potential lump sum death benefit of £240,000.  

16. The Contract of Employment did not specify a commencement date.  Mr Benson commenced employment with the Second Respondent during April 1997.  The precise date in April is not material for the purposes of the Complaint.  

17. Mrs Clark maintains that Mr Benson’s contract was outside of the norm for the Second Respondent as Mr Benson had negotiated his Death in Service benefit to be included as an immediate benefit, not one starting 12 months after joining the firm, as she says was usually the case.

18. On 30 April 1997 the Second Respondent’s Human Resources Department, wrote a memo to Andrew Priest (Mr Priest).  Mr Priest was at that time the Finance Director of the Second Respondent and a trustee of the Scheme.  The memo from the HR Department concerned Mr Benson and another new employee who commenced employment with the Second Respondents at the same time as Mr Benson.  The memo states: 

“Following our earlier conversation this is to confirm that the above are, under the terms of their contract, entitled to permanent health insurance and life insurance.  

Please make the necessary arrangements.  

Many thanks.”

19. Mr Priest, again acting on behalf of the First Respondents, wrote a memo to Mr Benson dated 1 May 1997.  The memo states:

“PERMANENT HEALTH INSURANCE AND DEATH IN SERVICE BENEFIT

In order to get you covered under the firm’s scheme I would be grateful if you would please complete those sections of the enclosed form which I have marked in pencil.  If you would then be kind enough to return the form to me I will ensure that cover is put in place immediately.  I have also enclosed an extract from the firm’s pension booklet covering the subject of PHI and Death in Service.  

If you have any queries about the scheme or it’s coverage then do please give me a ring.”

20. The form enclosed with the above memo from Mr Priest was a Member Application form to join the Scheme (Application Form).  

21. Mr Priest contacted the Scheme administrators, Alexander Clay.  Alexander Clay contacted Royal & Sun Alliance, the insurance company that provided insured benefits for the Scheme, by telephone and fax on 1 May 1997.  The fax from Alexander Clay states: 

“DAVIES ARNOLD COOPER 

The client would like to cover 2 new entrants for GLA & PHI cover only with immediate effect.  

The Policy doesn’t currently include this category of member, but they would like the rules changed.  The members who require cover now are: [The other new employee’s details are included here.]

Raymond John Geoffrey Benson- joined company 1 April 1997 

DOB 8.6.46 

Salary £60,000.00 

Sum assured £240,000.00 

I should be grateful if you could confirm whether underwriting will be required and if you will cover them for accidental death until underwriting is complete.” 

22. Royal & Sun Alliance replied to Alexander Clay by letter dated 6 May 1997 stating: 

“DAVIES ARNOLD COOPER NO 2 PENSION SCHEMEPOLICY NO’S : GJ030/898

We note that ….  and R J G Benson require[s] cover under the above schemes even though they are not members of the pension scheme.

So we are able to proceed further we need confirmation that the Trustees hold a liability to provide benefits for Messrs ….. and Benson.  We assume that as these members are not included in the pension scheme the level of cover required is as follows, please confirm:-

Life Assurance – 4 times scheme salary 

PHI Benefit – 75% scheme salary less LTIB.  

On the assumption that the Trustees do hold liability we can confirm that we are on risk for the above levels of cover in respect of Messrs ….. and Benson with effect from 2 May 1997 subject to full underwriting and we enclose a supply of employees declarations for completion and submission in the first instance.  

Whilst underwriting is being completed we would advise that these members are covered under our temporary cover provisions, please refer to Schedule 2, Section 5, part c of the policy documents for more information.

23.
Mrs Clark submits that this underwriting should have been completed prior to Mr Benson joining the firm.  She believes this to be the usual practice in the situation Mr Benson had negotiated.


24. The temporary cover was for accidental death only.

25. Mr Priest wrote a memo to Mr Benson dated 7 May 1997.  The memo states:

“DEATH IN SERVICE BENEFIT/PERMANENT HEALTH INSURANCE 

I have now spoken to Royal & Sun Alliance to get you on cover for the above pending the return of the application forms I recently sent you.  As is normal in these cases Royal & Sun Alliance have stated that they want an employee’s declaration [Employee’s Declaration] completed by you giving personal details in respect of your medical record etc.  I have enclosed the form with this memo and would be grateful if you could complete it and return it to me as quickly as possible.  If there are any personal details that you would prefer me not to see then you can, of course, send the employee’s declaration direct to the insurance brokers.  If you wish to do this will you please call me and I will give you the appropriate details.  For your own benefit you should try and complete both the original application form and the declaration as soon as possible.”

26. Mr Benson completed the Application Form to join the Scheme for life insurance purposes only.  The Application Form was dated 12 May 1997.  The Application Form was submitted to Mr Priest.  

27.
Mr Benson also completed a Nomination Form asking that benefits should be paid to Mrs Clark.  The Nomination Form was dated 12 May 1997.  

28.
On 18 July 1997 at a meeting of the partners of the Second Respondents at their London offices, Mr Priest reminded Mr Benson of the requirement to return the Employee’s Declaration but this was never returned.  Mrs Clark is adamant that her husband would have completed this form, having gone to the trouble of negotiating this aspect of his contract in the first place.

29. Mr Benson did complete a Confidential Medical Questionnaire dated 21 April 1997 (Medical Questionnaire).  The Medical Questionnaire was one of a number of induction documents that Mr Benson completed on joining the firm.  It has not been suggested that the Medical Questionnaire is the same document as the Employee’s Declaration.  Mrs Clark has questioned why this Medical Questionnaire was not submitted to Royal & Sun Alliance as evidence of health to speed up the underwriting process.

30. Mr Benson underwent a medical examination on 11 February 1997.  The examination was commissioned by the Second Respondent to determine Mr Benson’s fitness for employment.  The medical examination was carried out by Dr Harris-Jones.  Dr Harris-Jones wrote to the Second Respondents on 12 February 1997.  The letter states among other things: 

“I would certainly find him fit for employment at the moment but he clearly represents an increased risk for life insurance and permanent health point of view in the pension fund.” 

The findings of this medical examination were not submitted to Royal & Sun Alliance at the time of Mr Bensons application to join the Scheme.

31. Mr Benson died on 23 September 1997 as a result of a heart attack.

32. Death benefits have not been paid because he was regarded as no longer being employed at the date of his death.  

Dismissal

33. Mr Messer, the Managing Partner of the Second Respondent (and a Trustee of the Scheme) suspended Mr Benson by letter dated 6 September 1997.  Mr Benson was suspended on full pay pending an investigation.

34. Mr McIntosh, the Senior Partner of the Second Respondent dismissed Mr Benson by letter dated 19 September 1997 (Dismissal Letter).  The Dismissal Letter states: 

“It is with regret that following a detailed investigation I write to inform you that the Partnership has decided to terminate your employment with immediate effect.  The grounds for this decision are negligence in the exercise of your duties.  This is categorised as a serious offence under the Firm’s disciplinary procedure.  

In line with the Firm’s disciplinary procedure if you wish to appeal this decision you should do so in writing to Nick Sinfield within the next seven days, who will then arrange for an appropriate date for the appeal hearing.  I enclose a copy of the Firm’s disciplinary policy for your information.” 

35. Mr Benson received the Dismissal Letter on 22 September 1997.  That same day, he telephoned Mr Messer.  During this telephone call Mr Benson stated that he intended to appeal against the decision to dismiss him.  Mr Messer explained that Mr Benson should write to the firm in accordance with the letter of dismissal.  No such letter was received (or so far as I can establish, written, before Mr Benson’s death.

36. The Second Respondent wrote, on behalf of the First Respondents, to OPAS on 20 July 2001.  The letter states: 

“The query in question is whether Mr Benson was in service at the date of his death? The Trustees as part of their responsibilities and obligations are anxious to establish whether Mr Benson was in service at the date of his death.  

… On 22nd September Mr Benson had a telephone conversation with Mr Messer, when he said he intended to appeal.  Mr Messer said he was still employed by Davies Arnold Cooper if he was appealing.  However no actual appeal was made by Mr Benson before his untimely death.  

… By the time of Mr Benson’s conversation with Mr Messer his contract of employment had already been terminated.  We do not consider that there was anything in the conversation with Mr Messer that reinstated it.  Mr Benson only stated on (sic) intention to make an appeal in the future.  Even if it was argued that Mr Benson’s conversation with Mr Messer was in effect his notice of appeal against dismissal (which is not accepted).  I cannot see that such conversation had the effect of reinstating him.”

37. OPAS sent a copy of the above letter to Mrs Clark who replied to OPAS by letter dated 27 September 2001.  (The letter is stamped as having been received by OPAS on 31 July 2001.  The Second Respondent argues that the letter should have been dated 27 July.  This has not been challenged.) The letter states: 

“I am quite shocked that the Trustees are questioning the employment status of my husband after almost 4 years since his death on 23rd September 1997.  What has taken so long to question this?

…my late husband did telephone Mr Messer as soon as he had received the letter of dismissal and Mr Messer the Managing Partner did confirm that he was still employed by DAC until the appeal was heard.”

38. The Second Respondent, on behalf of the First Respondents, wrote to OPAS on 13 August 2001.  The letter states: 

“Mr Messer, the Managing partner, did not confirm that Mr Benson was still employed by DAC until the Appeal was heard.  He stated that if Mr Benson was appealing, then he was still employed by DAC.  The events of September 1997 were and still are of course distressing to Mrs Clark.  Unfortunately whilst Mr Benson expressed an intention to Appeal his dismissal, no Appeal was actually made before his untimely death.  Absent an Appeal by Mr Benson, he was not employed by DAC at the time of his death.” 

39. Mrs Clark wrote to the Second Respondent on 22 August 2001.  The letter states: 

“My late husband telephoned Mr Laurence Messer on the morning of 22nd September 1999 immediately after receiving DAC’s letter.  I was seated next to him when he made the phone call and he expressed his intention to appeal against the dismissal as soon as he was well enough.  He was absent from work at the time suffering from depression, and a medical certificate had already been sent to DAC confirming his condition.  He died the very next day from a heart attack, consequently there was insufficient time to lodge the appeal.  However Mr Laurence Messer did give the impression to my late husband that because he was to appeal he was still employed by DAC.”

Delay

40. Following Mr Benson’s death, his son, Neil had a meeting with David Hertzell, a Trustee of the Scheme and the Director of Human Resources with the Second Respondent, to discuss Mr Benson’s life insurance cover.  The Second Respondents wrote to Neil Benson on 15 October stating, in effect, that no death benefits were payable.  

41. At about the same time, Mrs Clark had a meeting with Mr Messer which did not resolve matters to the satisfaction of Mrs Clark.  

42. Mrs Clark wrote to the Second Respondents on 15 September 1998.  David McIntosh replied by letter dated 17 September 1998 repeating the view that Mr Benson was not covered for lump sum death benefits at the time of his death.  Mrs Clark replied to Mr McIntosh by letter dated 1 February 1999.  She stated that she wished to pursue the claim in respect of Mr Benson’s death benefits.  She asked Mr McIntosh to carry out “a full and detailed investigation”.  Mr McIntosh responded by letter dated 22 February 1999 restating the view that Mr Benson was not covered for lump sum death benefits.  

43.
Mrs Clark wrote to the Insurance Ombudsman on 2 March 1999 and advised Mr McIntosh of this.  The matter was not within the Insurance Ombudsman’s jurisdiction.  He suggested that Mrs Clark write to the Personal Investment Authority Ombudsman (PIA Ombudsman).  Mrs Clark wrote to the PIA Ombudsman on 11 March 1999.  By letter dated 22 March 1999 the PIA Ombudsman suggested that Mrs Clark contact OPAS.  Mrs Clark referred the matter to OPAS by letter dated 6 April 1999.  
44. In the exchange of correspondence between the parties and OPAS (between 8 April 1999 and 8May 2000) it came to light that the Second Respondent had lost the letters of 22 February 1999 and 17 September 1998.  It also emerged that the Second Respondent did not know whether an IDR procedure existed.

45. The OPAS advisor dealing with Mrs Clark’s case went to work abroad and was unable to continue to handle the case.  Mrs Clark’s case was taken over by OPAS’s head office on 7 July 2000.

46. Following further exchanges of correspondence the First Respondents wrote to Mrs Clark on 31 August 2001.  The letter states: 

“Your claim for death in service benefits following the death on 23rd September 1997 of your husband Mr Benson has now been considered by the Trustees of the Scheme.

“Although this letter is on Davies Arnold Cooper notepaper it is being sent to you on behalf of the Trustees.  First of all can I, on behalf of the Trustees, apologise to you for the delay in the Trustees coming to their final decision.  I apologise most sincerely for this delay which I very much regret.  

“This letter sets out the Trustees’ decision and is written following a meeting of the Trustees on 29th August 2001.  I enclose a copy of the Scheme’s Internal Dispute Resolution procedure.  To avoid any further delay or confusion, I confirm that we have treated the letter OPAS wrote on your behalf to David McIntosh on 23rd June 1999 as a complaint under Stage 1 of that Procedure.  Following the on-going correspondence and the invocation in August 2000 of Stage 2 of the Scheme’s Internal Dispute Resolution Procedure, the consideration of the complaint by the Trustees on 29th August 2001 represents the resolution of Stage 2 of that Procedure.” 

47. The Trustees concluded that there was no entitlement to death in service benefits following Mr Benson’s death.

48. In a letter dated 10 January 2002, the Trustees recognised the distress and inconvenience suffered by Mrs Clark due to the length of time taken in trying to resolve the issues.  They offered her £1000 as an ex-gratia payment on condition that it would be in full discharge of any claims against them.  Mrs Clark chose not to accept this offer and brought her complaint to me.

SUBMISSIONS

49. It is submitted on behalf of the Second Respondents that Mrs Clark’s complaint against the Second Respondent is a claim arising out of breach of contract and is not within my jurisdiction.  

50. Mrs Clark claims that a medical examination relating to the provision of lump sum death benefits under the Scheme should have been arranged by the Second Respondent prior to the commencement of Mr Benson’s employment to ensure that life insurance cover was effective “upon joining the firm” as stated in the Contract of Employment.  

51. The First and Second Respondent have also submitted that Mr Benson was not in pensionable service at the date of his death.  The Rules have adopted the definition of pensionable service as contained in Section 70 (2) of the Pensions Schemes Act 1993.  Under Section 70 (2) pensionable service means service in relevant employment.  This potentially raises the question as to whether Mr Benson was still employed by the Second Respondent at the date of his death.  This question is within my jurisdiction.

CONCLUSION
52. I see no reason in principle why a claim arising out of breach of contract is thereby outside my jurisdiction which extends to complaints against an employer as a person concerned with the management of a pension scheme.  

53. Clause 8 of the Contract of Employment does say that the incoming salaried partner will be entitled to Life Insurance but also says that this is subject to the relevant terms and conditions of the scheme.  Whether or not any medical details should have been dealt with prior to Mr Benson taking up his appointment, the fact remains that in accordance with the terms, he was asked to complete a questionnaire but failed to do so.  I am not persuaded by Mrs Clark’s argument at Paragraph 46 that blame for Life Insurance not being available can be laid at the door of the firm.

54. There is no need for me to determine whether Mr Benson was still employed by the Second Respondent at the date of his death if, for other reasons than his dismissal he was in any event not subject to the Death Benefit Scheme.  

55. Under Clause 8 of the Contract of Employment Mr Benson’s entitlement to life insurance is “subject to the relevant terms and conditions, including any limitations that are applicable in respect of the relevant schemes”.  [Paragraph 10].

56. The provision of lump sum death benefits under Rule 6 is subject to such satisfactory evidence of health as may be required by the Trustees at the date of the member’s admission to the Scheme.  This condition is referred to in Clause 8 of the Contract of Employment.

57. Mr Benson was not an Eligible Employee under the Rules as he had not completed 12 months service.  The Rules, however, provide for an employee who is not an Eligible Employee to be admitted to the Scheme at the discretion of the Trustees and with the consent of the Principal Employer and subject to such conditions as the Trustees and the Principal Employer shall decide.

58. The evidence leads me to the conclusion that Mr Benson was admitted to the Scheme subject to the condition that he provide satisfactory evidence of health before he would be covered for full lump sum death in service benefits.  .It is clear from the actions of Mr Priest on behalf of the First Respondents that the First Respondents had decided to admit Mr Benson to membership of the Scheme.  It is clear from the Contract of Employment and the memo from the HR Department that the Principal Employer had satisfied the requirement for consent under Rule 2 (iii).  On the admission of the First Respondents and the Second Respondents he was covered for accidental death benefits.

59. I do not believe that the submission of the Firm’s own Medical Questionnaire to Royal & Sun Alliance would have led to the insurers regarding this as providing satisfactory evidence of his health.  I cannot exclude the likelihood of the Insurers wanting further information bearing in mind the comment of Dr Harris-Jones set out in paragraph 30.

60. The particular need for evidence of health was specified by Royal & Sun Alliance and is set out in their letter to Alexander Clay dated 6 May 1997 [Paragraph 29].  This letter explained that Mr Benson was covered from 2 May 1997 “subject to full underwriting”.  The requirement for full underwriting is supported by the reference to temporary cover.

61. Mr Priest told Mr Benson in clear terms in the memo dated 7 May 1997 of the specific requirement to submit an employee’s declaration.  Neither the First Respondents nor the Second Respondent were under a legal obligation to issue reminders to Mr Benson about this requirement.  In any event, Mr Priest did give Mr Benson a reminder on at least one occasion, namely, at the partners’ meeting on 18 July 1997.

62. On the evidence before me, I am satisfied that, despite Mrs Clark’s assertion to the contrary, the Employee’s Declaration was never returned.  As Mr Benson died before fulfilling the condition as to satisfactory evidence of his health he was not covered for lump sum death in service benefits under the Scheme, apart from accidental death benefits.

63. I do not uphold the complaint against the First Respondents or against the Second Respondent in respect of the failure to pay lump sum death in service benefits following the death of Mr Benson.

64. It took almost four years for Mrs Clark’s claim to be fully dealt with.  While there is no explanation as to why Mrs Clark waited until 1 February 1999 to reply to Mr McIntosh’s letter of 17 September 1998, this delay accounts for a relatively short period only.  I also recognise that some delay may have arisen from the transfer of the case from one OPAS advisor to another.  

65. There is evidence that correspondence was lost by the Second Respondent.  The First Respondents and the Second Respondents were slow in replying to correspondence.  The Firsts Respondents were very slow to advise Mrs Clark of the Scheme’s Internal Dispute Resolution Procedures

66. Accordingly I uphold the complaint of maladministration against the First Respondents and the Second Respondents for their failure to deal with Mrs Clark’s claim promptly and efficiently.  

67. I also find that Mrs Clark suffered distress as a result of this maladministration.  

68. Mrs Clark has pointed out to me that she was, at an earlier stage, offered £1000 if she would settle the matter on that basis.  An award of £1000 would be beyond the amount I would usually require to be paid to redress the injustice identified in the two previous paragraphs.  It is, from her point of view, unfortunate that she turned down that offer and now finds herself entitled to less as a result of my direction.  But an offer made in full and final settlement is not a basis for identifying the amount to be paid where the major issue has not been decided in her favour.

DIRECTION

69. I direct that the First Respondents and the Second Respondents each pay to Mrs Clark the sum of £150 for the distress she has suffered as a result of their maladministration.

DAVID LAVERICK

Pensions Ombudsman

30 January 2004
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