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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs M Silenti

Scheme
:
Post Office Staff Superannuation Scheme (“the Scheme”)

Manager
:
Consignia (“the Post Office”)

THE COMPLAINT (dated 26 September 2001)
1 Mrs Silenti complains that the Post Office (as it was then called) refused to grant her an ill-health pension when she was dismissed from her post on grounds of unsatisfactory attendance, although it later granted her an immediate full pension on grounds of ill health.  She maintains that she has lost valuable benefits as a consequence.

2 In this determination I have, for the sake of easy reference, referred to the Post Office, the Royal Mail, Consignia and solicitors acting for Consignia as “the Post Office”.

RELEVANT SCHEME DETAILS
3 Schedule 4, Section B Rule 5 of the Scheme’s trust deed applies to a member who is “retired on ill-health grounds”.  This Rule provides for the augmentation of the pensionable service of any member who is entitled to receive an ill-health early retirement pension.  The term “retired on health grounds” is defined in the trust deed as:

“Retired because the Post Office or associated employer (whichever is the employer) is satisfied that the member concerned is likely, through physical or mental disablement, to be permanently unable to give regular and efficient service on the duties of his post”.

4 Where a member leaves service other than on retirement, Schedule 4, Section B Rule 21 applies).  Sub-Rule (4) of that Rule entitles the deferred member to have his pension brought into immediate payment (without reduction for early payment) where:

“the Trustees are satisfied that that pensioner could have retired on ill-health grounds had he still been in Post Office or associated employer employment.”

5 The same test applies to a deferred as for an active member, although the test is applied at the proposed retirement date.  For an active member it is the Post Office which decides whether the medical evidence qualifies the member for early retirement while for a deferred member it is the Trustees who decide whether or not the member is eligible for early retirement.  Both the Post Office and the Trustees use the Post Office’s Health Services Department to supply the medical evidence about any candidate for early retirement and use that evidence to reach their decision.

6 Solicitors acting for the respondent have emphasised that retirement from active service on grounds of ill-health carries greater augmentation than a like retirement after leaving the service.

MATERIAL FACTS
7 Mrs Silenti was employed part-time (three days a week) on a permanent basis by the Post Office in a customer relations role.  When she applied for the post in 1986 she stated in a health declaration that she had been treated for back problems.

8 Because of persistent sickness absence, in September 1997 she was moved into Stage 2 of the Post Office’s Attendance Procedure.  She was warned that her attendance record at work was unacceptable and that, if it did not improve, Stage 3 of the Procedure would be invoked.  At that stage she could have been considered for dismissal.

9 On 9 January 1998, following his examination of Mrs Silenti, Dr J MacCarthy, the Area Medical Adviser based in the Post Office’s Employee Health Service, wrote in a memorandum to the Personnel Services Manager that Mrs Silenti had experienced no further episodes of back pain causing sick leave since March 1996.  He added: “there does not appear to be any active serious medical problem that would prevent regular and effective service in the future from the medical point of view.”

10 Mrs Silenti attended a further appointment with Dr MacCarthy on 5 February 1998 when he noted: "It may be that some wear and tear in her spine that has come about with ageing is contributing to her occasional symptoms of low back pain and neck pain”.  He added that Mrs Silenti “may have occasional further absences with this type of discomfort (back pain) but providing she can avoid heavy lifting at work and exercises good posture, I would not expect excessive sick leave”.  He continued: “I do not think her health problems should prevent a reasonable standard of attendance in the future”.  In his view she was not disabled within the meaning of the Disability Discrimination Act.

11 Following this advice the Post Office invoked Stage 3 of the Attendance Procedure.  The letter dated 13 February to Mrs Silenti stated that if she wished to apply for early retirement on medical grounds she could do so.  Mrs Silenti attended a disciplinary meeting on 20 February.  The note of that meeting, dated 23 February, records, inter alia, that “Margaret (Mrs Silenti) asked when she was able to apply for retirement on health grounds”.  According to the note she was told that on Dr MacCarthy’s advice retirement on medical grounds was not an option her employer would entertain.  However, for her part, Mrs Silenti has said that the subject was not mentioned again after she had raised it.  She was informed on 27 February that her employment was being terminated because of her poor attendance record.  The letter also told her that should she wish to seek retirement on medical grounds evidence would have to be provided to support the claim.  It added: “if you wish to take the opportunity to apply for medical retirement you must advise me of your intention within three working days of this letter and produce written evidence (or a letter from your GP/Hospital indicating that a specialist’s opinion is being sought to support the application) within a further two weeks.” I have seen no evidence that Mrs Silenti made such application at this time.

12 Mrs Silenti appealed against her dismissal and her appeal was heard by the Divisional Appeals Manager.  He met her on 9 April 1998.  At that meeting she stated that she had been diagnosed as suffering from scoliosis and arthritis.  The Post Office has drawn my attention to a passage in the note of the meeting which it has said was endorsed by Mrs Silenti and which states: “she did have a back problem but in the most part she was capable of attending work to a satisfactory standard”.  The next sentence in the note, which the Post Office did not mention, reads: “However, there were occasions when she just could not stand up”.

13 Mrs Silenti mentioned at the meeting that she had an appointment with an orthopaedic specialist of her choosing on 30 April.  She was determined to demonstrate that her poor attendance record was due to an underlying health problem.  She had submitted to the Manager an authenticated list of 27 dates on which she had attended a state-registered physiotherapist.  However, the note does also state: “…she did not believe that it (the underlying condition) was of such a nature which she felt warranted her making any kind of request for medical retirement…”

14 The Divisional Appeals Manager asked Dr MacCarthy for a further opinion.  The latter was specifically asked to comment on whether there was any “linkage” between Mrs Silenti’s poor attendance record and her medical condition.  The Manager added that Mrs Silenti did not believe that she should be medically retired “or wished to apply to be considered for it”.

15 Dr MacCarthy replied on 7 May that Mrs Silenti had an underlying condition of wear and tear of her spine known as spondylosis, a degenerative condition common to 90% of her age group.  She also suffered from scoliosis (side to side curvature).  He accepted that “these changes may have contributed to low back and neck pain”.  He concluded that he would not expect “excessive sick leave” and that her job appeared suitable for her.  He would not support “medical retirement” although he would deal with any appeal on that score in the usual way.

16 At a further meeting with the Divisional Appeals Manager on 29 May Mrs Silenti argued that she had an underlying health condition which contributed to her absences.  She said that although she had no new medical evidence she would be attending her orthopaedic specialist again on 22 June.  The Post Office has told me that at no point did Mrs Silenti claim that her medical condition warranted ill-health early retirement even though Dr MacCarthy invited her to make such a claim.

17 One 1 June Mrs Silenti received a letter from the Post Office asking her whether she would be interested in voluntary redundancy.  This was a general letter sent to all relevant employees.

18 On 9 June the Post Office informed Mrs Silenti that her appeal had been dismissed on the basis of the advice of Dr MacCarthy.  She was told that there was no basis for her to be considered “exceptional” or as a “potential case for medical retirement”.  She was dismissed with effect from 20 June 1998 after 12 years service and two days before she was due to meet her orthopaedic specialist.

19  Mrs Silenti appealed to the Industrial Tribunal and her claim was settled out of court in December 1998.  The Post Office has told me that the claim concerned the validity of the Attendance procedure and that Mrs Silenti’s ill-health was not an issue.  She then obtained employment as a temporary clerk in a Magistrates Court from December 1998 to July 1999.

20 Mrs Silenti made an application for an ill-health pension in the summer of 1999.  She was supported by her GP and with effect from 13 July 1999 (the date of her further application) the Trustees of the Scheme awarded Mrs Silenti immediate payment of her deferred benefits (without reduction) on grounds of ill-health “after you had submitted new medical evidence to confirm a deterioration in your condition”.  In taking this decision the Trustees relied on the advice of the Post Office’s Employee Health Services Department.  The award was not backdated and in a later letter of 15 June 2000 to OPAS, the Post Office’s Director of Employee Health Services and Chief Medical Adviser supported that decision.  He explained that the Occupational Health Consultant who had recommended the grant of pension had been influenced by the fact of her re-employment in not recommending any backdating of the award.

21 In the summer of 2000 Mrs Silenti queried with the Post Office why she had not been awarded an ill-health pension in 1998 when she had been awarded one in 1999.  In a reply dated 3 July the Post Office wrote to her that she had been awarded a full pension from July 1999 “after (she) had submitted new medical evidence to confirm a deterioration in your condition.” The writer confirmed that the 1998 decision stood.

22 In September 2000 Mrs Silenti contacted the Office of the Pensions Advisory Service (OPAS).  By then she was in receipt of incapacity benefit.  On 2 February 2001 OPAS asked the Post Office to clarify the basis of Mrs Silenti’s pension and on 9 February asked the Scheme whether the pension she received would have been different had she retired on grounds of ill health on the date she was dismissed.

23 In a letter dated 13 February the Post Office wrote that if had she been granted ill-health retirement in 1998 when an active member of the Scheme her reckonable service would have been enhanced by six and two-thirds years and she would have received immediate payment of pension from 21 June 1998.

24 On 15 March OPAS asked the Post Office why Mrs Silenti’s initial application for ill-health retirement had been rejected when just over 12 months later it had been granted.  The author received no reply until 15 June when he was sent a copy of a letter of that date from the Director of Employee Health and Chief Medical Adviser to the Membership Director of the Trustees.  That letter concluded:

“You will be aware that medical events do change with time and that it is not unusual for occupational health advice against an individual meeting pension fund criteria at one point in time, but at a subsequent point in time for the advice to be changed.  This reflects that medical conditions can deteriorate slowly with time and that after failure of treatment or other management options, it becomes clear that an individual will no longer be able to work.”

25 On 8 July the Post Office wrote that the Director of Health Services and Chief Medical Adviser had reviewed the case and supported the original decision.

26 On 26 September 2001 Mrs Silenti complained to me.

CONCLUSIONS
27 The process which led to Mrs Silenti’s dismissal by the Post Office is not a matter for me.  The issue was referred to the Industrial Tribunal and settled out of court.  My concern is whether under the Rules of the Scheme Mrs Silenti should have been offered an ill health pension in June 1998 (or have it backdated to that date) rather than in July 1999.

28 In the process leading to her dismissal under the attendance procedure Mrs Silenti did raise the question of when she would be able to retire on ill-health grounds.  She was told by the Post Office that on Dr MacCarthy’s advice such a course was not an option the Post Office would entertain.  However, she was also told on two occasions of her right to make an application for early retirement on ill-health grounds (paragraph 11).

29 I have seen no evidence that Mrs Silenti made an application for retirement on ill-health grounds at that time or indeed until the summer of 1999.  Accordingly I can see no evidence of fault in the way the Post Office dealt with Mrs Silenti.

30 Mrs Silenti has not made a complaint against the Trustees.  They took medical advice as did the Post Office and it is perfectly possible for two different doctors to come to different conclusions in the proper exercise of their respective professional judgements.  More significantly there was some fifteen months between the two relevant medical examination of Mrs Silenti and her condition may well have deteriorated or failed to improve in that period.  I have also noted that she was able to work as a temporary Clerk for a period in the first half of 1999.

31 For these reasons I have no basis for upholding the complaint.
DAVID LAVERICK

Pensions Ombudsman

21 March 2003
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