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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr D Buckley

Scheme
:
Royal London Staff Pension Fund (“the Scheme”)

Manager
:
Royal London Mutual Insurance Society Ltd (“the Society”)

THE COMPLAINT (dated 2 October 2001)
1 Mr Buckley complains that he has not been awarded the incapacity pension to which he is entitled and that he has suffered financial loss as a consequence.  He is unable to take his deferred pension before age 60 although he could obtain a pension now were he to transfer his fund elsewhere.  

THE SCHEME

2 The Scheme is a final salary scheme.  Rule 2 of Part II of the Rules concerns “Retirement by Reason of Incapacity before Normal Pension Age”.  

a. Rule 2(a) states: “Permanent incapacity for the purposes of these rules means incapacity which in the opinion of the Directors acting upon the advice of the Society’s Chief Medical Officer (or such other medical officer as the Directors shall from time to time appoint) renders the member incapable of carrying out any duties allotted to him by Society.”

b. Rule 2(b) states: “A member may be allowed to retire from the service of the Society by reason of permanent incapacity on a pension commencing on retirement and continuing for the remainder of his life.”

3 The Society has said that an incapacity pension if awarded would be a full pension for life payable immediately with no reduction for early payment and with nominal future service to age 60 included in the calculation.

MATERIAL FACTS

4 Mr Buckley was born in 1949 and was employed by the Society from 11 September 1978.  From 1 July 1997 he was a financial consultant/salesman and following an office reorganisation was based in Wigan, the Society’s central Lancashire office.  He lives in Blackpool.

5 Mr Buckley has said that following the transfer he found himself working 14 hours a day and he asked his Regional Director in June 1998 about the possibility of lighter duties.  This produced no result and he commenced sick leave with symptoms of anxiety on 3 December 1998 and did not return to work thereafter.  The Society has said that in his absence an assessment would have been made as to whether any suitable alternative employment within the Royal London Group was available.  It says it concluded that there was no such alternative “for reasons of logistics and geography rather than ill health”.  The Society does not say who conducted the assessment.  Mr Buckley has said he heard that there had been such an assessment only when he read the Society’s response to his complaint to me.  He has doubts that such an assessment was made.  He maintains that his supervisor contacted him at home only three times by telephone over a period of twelve months.

6 On 26 January 1999 Mr Buckley’s GP, Dr Thomson, issued a certificate which described Mr Buckley’s condition as “dizziness”.  On 18 March the GP submitted a report to the Society stating that “the diagnosis is one of straightforward anxiety which seems to have been entirely brought on by the pressure of work.  He finds it difficult to adapt to the new systems which you use and although he has only made a slight improvement over the time I have seen him, I am sure he would be considerably worse if he were forced back into a work environment…His prognosis is one of eventual full recovery as he has no previous history of psychiatric disorder, but I will be very surprised if he is able to resume his work in the capacity of a financial adviser in the future”.  He added that Mr Buckley had been referred to the Community Psychiatric nurse for counselling.

7 The GP submitted a further report to the Society on 15 July.  The diagnosis was one of “anxiety brought about entirely by the pressure of work.  Having seen his progress over the last six months, I would say his condition is incompatible with resumption of work.” After further certificates, on 17 August Mr Buckley submitted a medical certificate signing him off for a further six months.  The Society then decided to terminate his contract upon 12 months notice.  Mr Buckley was given notice on 14 September and on 11 December his contract expired.  The Society has said that he was dismissed on the ground of incapacity due to ill-health.  He has been unemployed since then and is in receipt of Incapacity Benefit.

8 In August Mr Buckley had submitted a request for an incapacity pension.  On 3 September the Society informed him that its CMO had decided, on the basis of the report from the GP, that such a pension would not be appropriate because the medical advice stated that Mr Buckley would make a full recovery.

9 Following the termination of his contract Mr Buckley made a further application for an ill-health pension.  On 25 November the Society told him that his request was being considered and on 29 November it asked him for a copy of the medical report submitted to the Benefit Agency in connection with his application for incapacity benefit.  Mr Buckley was referred to a consultant psychiatrist for a report.

10 In his report dated 18 January 2000 Dr David S G Kay said, inter alia: 

"Mr Buckley describes a 7 year history of persisting anxiety symptomatology.  This meets the international classification of diseases for the diagnosis of chronic generalised anxiety disorder F41.1.  I feel that the break-up of his marriage and chronic employment stresses have been largely responsible for the development of this disorder.”

He dismissed the idea that retraining would help and concluded: 

“…I do not believe that he is liable to recover sufficiently in a reasonable period of time to allow a return to his former work.”

He acknowledged that 

“Mr Buckley does not appear to adjust to change very well; not only does he feel unable to adjust to new working practices or the selling of Insurance, he feels that the process has become excessively lengthy and burdensome but also reports that he feels unable to keep pace with the computer revolution.”

Matters came to a head when he was attending a retraining course in November 1998.  

“He stated that he felt helpless and out of control and felt unable to persevere with his employment...”

11 On 1 February the Society wrote to Mr Buckley that the CMO had received Dr Kay’s report and that he was unable to recommend the grant of an incapacity pension on the basis of the available medical evidence.  No other reasons were given.  On 9 February Mr Buckley sent a copy of his file to the Pensions Advisory Service (OPAS).

12 On 7 March the Society wrote to Mr Buckley’s solicitors in response to a number of queries put to them in a letter of 9 February.  It stated inter alia:

“The Chief Medical Officer has based his reasoning on the fact that Mr Buckley has had an independent psychiatric evaluation which identifies a chronic generalised anxiety disorder, but that he left work because he was unable to keep up with developments in working practices and information technology, causing anxiety.”

13 On 23 March the Society wrote in reply to a letter from Mr Buckley dated 16 March.  The author said that the CMO had asked him to quote the contents of his recommendation to the Board in its entirety:

“This man has had an independent psychiatric evaluation which identifies a chronic generalised anxiety disorder, but that he left work because he was unable to keep up with developments in working practices and information technology, causing his anxiety.  I therefore do not recommend a pension on the grounds of permanent medical incapacity.”

14 In a letter dated 27 March to the Chief Executive Mr Buckley complained that his supervisor had not visited him at home; nor had the Society’s Occupational Health Specialist.  On 27 March the Society’s Chief Executive replied stating that the CMO’s refusal of a pension was based on all the medical evidence and that the “Chief Medical Officer as an independent arbiter has considered your case fully in arriving at his recommendation”.  In April 2000 Mr Buckley made an application to the Employment Tribunal in Manchester.  He withdrew from the proceedings after a discouraging preliminary hearing.  

15 On 3 July OPAS notified the Society that Mr Buckley had asked OPAS to assist him with his dispute.  The author said he was concerned that Mr Buckley had not been advised of the internal dispute resolution procedure (IDRP).  In a letter dated 6 July to OPAS the Society said that Mr Buckley had been told of the options available in relation to the Staff Pension Fund.  The Society also said the IDRP was inappropriate as it applied only to disagreements with scheme trustees or manager.  

16 On 3 August OPAS wrote to the Society about a statement in its response to Mr Buckley’s claim before the Employment Tribunal viz:

“The reason for dismissal was the continued ill-health of the Applicant and in view of Dr Thompson’s prognosis his unlikely return to duties.”

This seemed, in OPAS’s, view to argue the case for the award of an ill-health pension.

17 On 25 August the Society wrote to OPAS saying that the decision to dismiss Mr Buckley on grounds of incapacity was “based on the fact that the individual’s health would not allow him to return to work within the year”.  It argued that the two decisions, dismissal and refusal of pension, were “mutually exclusive”.  On 3 October OPAS wrote to the Society that Mr Buckley did not accept the distinction it had drawn between the two decisions ie dismissal and the application for an ill-health pension.  The author said Mr Buckley wished to give the Society a further opportunity for reconsideration before referring the matter to me.  

18 On 15 January 2001 the Society wrote to OPAS apologising for its delay in responding stating that there were two distinct issues: the dismissal and the refusal of the incapacity pension.  On 25 January the Society noted that Mr Buckley wished to appeal against the decision not to award him an incapacity pension and asked him to attend Dr C Hyde, consultant psychiatrist at the Withington Hospital, Manchester for an examination.  The Pensions Panel would then consider his independent report.  On 2 February Mr Buckley replied that he would find it stressful to journey to Manchester and asked for a reconsideration of the existing medical reports.  On 12 March 2001 the Society wrote to OPAS reiterating that Mr Buckley should attend an examination by a Dr Hyde.

19 Mr Buckley saw Dr Hyde on 12 June 2001 and the latter’s report to the Society is dated 4 July.  Dr Hyde said, inter alia, that 

“the present diagnosis is that of chronic anxiety depressive disorder…it is noteworthy that his problems probably began back in 1992 nearly ten years ago when he went through a traumatic divorce… the prognosis of the condition at the moment is guarded as chronicity has developed.  However, this is not a severe mental illness and given appropriate treatment and motivation… I feel he could make further progress and a reasonable recovery within the next 6 to 12 months…any reasonable change the company could make to the post would involve I think limiting it geographically to around the Blackpool area and providing limited or part time work…However, it may be that the educational requirements of a financial adviser that are now needed under financial regulations would be too difficult and stressful for him…I don’t think his condition meets the criteria for incapacity pension…I think he could carry out some work within the Society if the directors could develop an appropriate job description or work plan…”

20 On 4 September the Society told Mr Buckley that acting on the advice of the CMO the directors “feel that you do not meet the criteria for the granting of an incapacity pension and therefore must decline your application”.  I have seen no evidence that the Society pursued any of Dr Hyde’s suggestions for alternative work.

21 Mr Buckley has said that colleagues aged over 50 in a position similar to his were granted ill health pensions because they could not pass the new Financial Planning Certificate.

22 The Society have submitted to me that before agreeing to retirement on grounds of permanent incapacity, the Directors need to see evidence of permanence and that faced with statements from what are described as medical specialists that ‘his prognosis is on one of eventual full recovery...’ and ‘reasonable recovery within the next 6 to 12 months’ it was not surprising that the Directors concluded that Mr Buckley was not permanently incapacitated.

23 The Society agree that in giving the advice set out at paragraph 19, Dr Hyde specifically referred to the criteria in the Scheme and therefore had this in mind.

CONCLUSIONS
24 The Scheme provides that the directors may award an ill health pension in the event of an employee being permanently incapacitated from carrying out any duties allotted to him.  The Rules do not state that that incapacity must be of a medical nature but this seems to be implicit from the fact that the directors in making their decision must act on the advice of the CMO.

25 Dr Hyde said that Mr Buckley’s ill-health did not meet the conditions for an ill health pension but his report suggests that he made his recommendation on the basis of an opinion that Mr Buckley could carry out some other work within the Society if the Directors could develop an appropriate job description or work plan.  I have reservations about that approach.  

26 The Rules refer to an employees ability to carry out ‘any duties allotted to him’.  As I previously indicated in the determination of another complaint involving the Royal London Scheme, the reference to any duties allocated to him must carry with it an implication that such duties allocated must be reasonable.  I said in that determination that it would be a nonsense to deny a pension to a person who was not fit to carry out the duties of say a computer programmer on the grounds that he would be able to take a job as a car park attendant.  In the particular case of Mr Buckley the Society says there was an assessment of what alternative duties Mr Buckley might be asked to perform but that the outcome was negative.  Thus the Society is relying on a medical opinion that says he does not meet the criteria because some other job could possibly be devised for him and yet the evidence is that it could not.

27 The reason so far given as to why Mr Buckley has not been granted the ill health pension he seeks, namely that on medical advice he does not meet the criteria, is unsustainable.  The medical evidence, if not the CMO’s advice, is strongly supportive of a conclusion that he does meet the criteria.  I note, however, that the wording of the scheme is to the effect that a member may be granted a pension if he meets the incapacity criteria and not that he has such an entitlement as of right.  I am remitting the matter for a further decision.  

28 The Society has tried to draw a distinction between Mr Buckley’s ill health and his alleged inability to handle the demands of regulation and the increasing use of IT.  That was certainly a factor but the conclusion of all three medical reports is that while those factors contributed to his ill-health it was the ill-health itself that led to his absence from work and incapacity.  There is no evidence that I have seen which points to a concern by the Society with any non-medical incapacity before Mr Buckley went on sick leave.

29 It might be helpful if I also make clear at this stage that I do not accept the validity of an argument which has been advanced on behalf of Mr Buckley that because his employment has been ended on ill health grounds it follows that his application for an ill health pension should be allowed.  The latter question involves consideration of the permanency of his condition whereas that is not a factor in the decision as to whether he can immediately continue in employment.

30 There has been maladministration in the way the matter has so far been dealt with.  Insufficient attention has been paid to the definition of incapacity in the relevant Scheme Rules.  That has led to injustice to Mr Buckley who has been receiving decisions the reasons for which are unsustainable.  As a consequence he has not yet been able to reach a point of finality.  I am making a direction to provide some financial redress for the injustice in the form of continued uncertainty that has resulted from the maladministration that I have identified.  

DIRECTION

31 I direct that within 56 days of the date of this determination the directors shall reconsider their decision as to whether Mr Buckley shall be awarded an ill-health pensions within the meaning of Part II Rule 2 of the Scheme Rules.

32 I further direct that within 28 days of this determination the Society shall pay £250 to Mr Buckley to redress the injustice I have identified in paragraph 30.

DAVID LAVERICK

Pensions Ombudsman

12 January 2004
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