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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs S M Coulton

Scheme
:
Teachers' additional Voluntary Contribution Scheme

Respondent
:
Prudential Assurance Company Limited

THE COMPLAINT (dated 21 September 2001)

1. Mrs Coulton complains of maladministration on the part of Prudential, in that she believed she was contributing to a general savings plan which would be accessible to her at any time.  She was subsequently told that the arrangement with Prudential was an AVC which because it was effected after April 1987 could only be used to provide her with an annuity at retirement.  She claims that she has suffered an injustice as a consequence of the alleged maladministration.

MATERIAL FACTS

2. Prudential has been unable to provide any documentation, such as the application form completed by Mrs Coulton or any fact find that may have been completed, to show that she may have been informed that the arrangement she was contributing to was an AVC, and not a general savings plan.  In addition, Prudential has been unable to obtain the recollections of the representative who arranged Mrs Coulton’s AVCs.  However, Prudential states that the representative would have known that AVCs do not provide a lump sum, other than on death before retirement.  Prudential has provided a copy of its AVC booklet, which it says explains that AVCs only provide a pension and not a lump sum at retirement.  Prudential says that even though it is unable to provide the application form for Mrs Coulton, she must have completed one and this would have made it clear to her that she was paying into an AVC arrangement.  In addition, the fact that her application form is missing does not mean that an AVC arrangement was inappropriate for her.  Furthermore, she would have received a letter informing her of the commencement of her AVCs and also annual statements, all of which would have made it clear that she was paying to an AVC and not a savings plan.   

3. Mrs Coulton contends that she was mis-sold the AVC arrangement by the Prudential representative.  She says: 

3.1. She never received any literature from the Prudential representative when he arranged the AVC.

3.2. It was her understanding at the time that she was investing in a scheme which would turn her regular savings into a lump sum.   

3.3. Her intention was to use the lump sum to underwrite the three years of her son’s university education.

3.4. She has since taken advice and is prepared to accept that even though the policy sold to her was not appropriate to her intended needs, the benefits actually provided could be of worth to her.

CONCLUSIONS

4. Mrs Coulton says that she believed that the contributions she was making to Prudential were being invested in a general savings plan which she could use at any time.  Prudential has been unable to provide any evidence to show that she should have known that the contributions she was making was going into an AVC arrangement.  In addition, there is nothing to show that the restrictions, ie the benefits could not be taken until retirement and had to be taken in the form of an annuity, of such an arrangement were explained to her.  Prudential has pointed to its AVC booklet, but there is nothing to show that Mrs Coulton was given a copy of this document.  I agree that in order to start making AVCs Mrs Coulton would have had to complete an application form, but this does not mean that she was made aware of the restrictions that apply.  Prudential has provided no evidence to show that the application form Mrs Coulton may have completed would have informed her that her benefits could not be taken at retirement or that it had to be taken in the form of an annuity.  I therefore find on the balance of probability that the Prudential representative had not made her aware that she was contributing to an AVC arrangement the benefits of which she could not receive until she retired and had to be taken as an annuity, and not as a lump sum.

5. Prudential said that even though Mrs Coulton’s application form is missing this does not mean that an AVC arrangement was inappropriate for her.  In my view, it is up to Mrs Coulton to decide where or not an AVC arrangement is appropriate for her and not Prudential.  Prudential is the product provider and as such is required to provide a product which Mrs Coulton feels is appropriate for her needs, and not one which Prudential feels is appropriate for her.

6. Prudential stated that Mrs Coulton would have received a letter informing her of the commencement of her AVCs and also annual statements.  There is nothing to show that Mrs Coulton did not receive these documents.  However even though I do not doubt that Mrs Coulton had received these documents, they would not have provided her with information about the restrictions that apply.  As a lay person in such matters, it is not reasonable to have expected Mrs Coulton to have known about the restrictions of an AVC arrangement without any information.    

7. My finding of fact is that Prudential failed to provide her with the necessary information about the AVC arrangement.  That failure is maladministration.

8. The injustice suffered by Mrs Coulton is that she was not given the necessary information to make an informed decision on the matter.  Accepting that she would not have made AVCs to Prudential if she had been properly informed, the appropriate remedy is to return the total contributions she has made, with interest.

9. Repayment of contributions to Mrs Coulton would mean that Prudential would be entitled to recover the tax due on these contributions.  Whilst I accept that Mrs Coulton was expecting her contributions to be invested in a general savings plan, it may not be to her advantage to take a refund of contributions plus interest.  Nevertheless, an appropriate direction is made below.

10. I further consider that Mrs Coulton has suffered injustice in the form of the inconvenience of having to complain and bring the matter to me.

DIRECTIONS

11. I direct that, within one month of the date of this Determination, should Mrs Coulton so request, Prudential shall return to her all contributions she has paid since starting to make AVCs, with interest.  The return of contributions, plus interest, shall, however, be subject to Mrs Coulton repaying Prudential the tax due on the contributions.

12. The interest referred to in paragraph 9 above shall be calculated on the base rate for the time being quoted by the reference banks.   

13. In addition Prudential shall forthwith pay Mrs Coulton £100 to compensate her for the inconvenience she has suffered.  
DAVID LAVERICK

Pensions Ombudsman

29 May 2002
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