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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs B Prescott

Scheme
:
Local Government Pension Scheme

Respondent
:
1. Camden Council (the Council)

2. Department of Transport, Local Government and the Regions (DTLR) 

MATTERS FOR DETERMINATION (dated 17 October 2001)

1. Mrs Prescott says that she was refused an ill-health early retirement pension appropriate to retirement from active membership by the Council and DTLR, despite a report from her General Practitioner (GP) recommending that she should receive an ill-health pension.  She alleges that the Council should have waited for a clearer prognosis of her condition to emerge before terminating her employment.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS

3. The provisions of the Scheme are set out in the Local Government Pension Scheme Regulations 1997 (the Regulations).  Regulation 27 provides: 

 “Ill-health

27.(1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health of infirmity of mind or body, he is entitled to an ill-health pension and grant.

…

(5) In paragraph (1)-

“comparable employment means employment in which when compared with the member’s employment –

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given [the] nature of the member’s ill-health or infirmity of mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness and injury entitlement and other material terms do not differ substantially from those of the member’s employment; and

“permanently incapable” means incapable until, at the earliest, the member’s 65th birthday””

MATERIAL FACTS

4. Mrs Prescott had been employed as an administrative assistant by the Council since 1982.  She became absent due to back problems on 12 February 1998 and never returned to work.  She was referred to the Council’s Occupational Health Physician (OCH), Dr S Malleson.

5. Dr Malleson contacted Mr N Garlick, Mrs Prescott’s Consultant Orthopaedic Surgeon, about her condition.  On 9 October 1998 Mr Garlick replied as follows:

“In 1996 Mrs Prescott developed back pain radiating along her left leg following a fall.  The pain was severe and interfered with her work.  The pain was made worst during her pregnancy.  At her initial assessment it was found that she had a spondylolisthesis at the L5/S1 level.  Her symptoms failed to respond to a steroid epidural on the 24th September 1997.

On the 28th January 1998 after further assessment she underwent an L4 and S1 postero-lateral fusion.  Unfortunately this failed to improve her symptoms.  I have now referred her to Mr Tucker, a consultant orthopaedic surgeon at the Royal National Orthopaedic Hospital for an opinion on her further management.

At the present time I am unable to provide a long term prognosis in respect to Mrs Prescott’s back pain.” 

6. Dr Malleson in a report dated 15 October 1998 to the Council stated:

“Further to correspondence regarding the above named member of staff and her ongoing back problem, I have now received a report from her Consultant Orthopaedic Surgeon.

This report confirms the serious nature of her back condition that, unfortunately, was not improved by the various medical treatments.

Since, so far, her symptoms have failed to improve, her present Orthopaedic Consultant at the Royal Free Hospital has referred her for a second opinion to an Orthopaedic Surgeon at the Royal National Orthopaedic Hospital.

At this stage, I can advise that she clearly will not be resuming work, even in an office based administrative post for the foreseeable future ie six months plus, even if successful treatment is instigated.

As regards to permanent disability however, this is more difficult to advise at this stage.  Certainly, I would expect in a relatively young person that her condition should be manageable, certainly to the extent in the long term where she should be able to carry out office based admin duties.  For this reason, while she is awaiting further medical input with an aim to dealing with her problem I am unable to make any recommendation about medical retirement until the outcome of this is known.

I would suggest therefore, you make a decision regarding ongoing employment based on how long you are prepared to wait for her to make a recovery to return to work, and if this is the case I will review her after she has been seen at the National Orthopaedic Hospital.”

7. Mrs Prescott was dismissed from the service of the Council on 29 October 1998 on grounds of incapability due to her ill-health.  She was 42 years old at the time.  

8. A letter dated 5 November 1998, and addressed “To whom it may concern”, in support of granting Mrs Prescott an ill-health early retirement pension from the Scheme was written by her GP, Dr S Palmer, and this states: 

“Her current situation is that she is in constant pain which keeps her awake at night.  She walks awkwardly and is unable to walk, stand or sit for any prolonged period of time.  She is unable to stand on tiptoes or on her heels unsupported.  Any kind of bending or lifting exacerbates her pain.  Examination reveals some sensory loss of the L5 dermatome on the left side and absent ankle reflex of the left foot and grade 4 weakness of the left extensor hallusces longus muscle.

It is quite clear that it would be impossible for her to work in this condition.  In view of her failure to respond to an epidural and her initial surgery I think her chances of a complete recovery are slim and I am very guarded about her prognosis.  I feel therefore it is justified that she is offered retirement on the grounds of ill health.”

9. On 25 January 1999 Mrs Prescott made a written application for the early payment of her benefits from the Scheme.  She requested that her benefit be enhanced on the basis that her incapacity predated her dismissal.  The Council contacted Dr Malleson for his opinion on the matter.  Dr Malleson reported:

“Further to our discussion on the 22 January 1999, and in light of the information that you sent to me, I can reiterate my recommendation of the 15 October 1998, that I am not aware of any objective medical evidence at this stage to indicate that Ms Prescott should be permanently disabled, from being able to resume as an Admin Assistant having had the appropriate treatment for her back condition.

She is still having Specialist Orthopaedic input and the “to whom it may concern” report from her General Practitioner dated the 5 November 1998, states that “It has been proposed that she may require further spinal surgery”.  Obviously, the outcome of this would have a significant bearing on her long term capability and must be awaited before any recommendation regarding permanence can be made on medical grounds.

It is difficult to predict the time scales involved for any proposed treatment and convalescence etc, but I would not anticipate any likelihood of her resuming work in the near future.” 

10. The Council had initially treated Mrs Prescott’s application for an ill-health early retirement pension as a request for early payment of her preserved pension on grounds of ill-health.  However, the Council was subsequently contacted by Mrs Prescott’s union, UNISON, pointing out that the application was for an ill-health pension from active service.

11. Mrs Prescott’s application for payment of an ill-health early retirement pension from active service was refused on 10 May 1999.  She complained to UNISON of the decision by the Council not to pay her an early retirement pension from the Scheme.  Mr E Coulson, a Regional Officer of UNISON, wrote to the Council appealing against this decision and enclosed a letter, dated 18 May 1999, from Mr S Tucker, a Consultant Orthopaedic Surgeon at the Royal National Orthopaedic Hospital.  The letter from Mr Tucker stated that Mrs Prescott had recently undergone a complex spinal fusion and was making satisfactory progress following surgery, but it would take a full six months before she was able to return to near normal activities.

12. Mrs Prescott’s appeal was considered under stage one of the Scheme’s internal dispute resolution (IDR) procedures by Mr Hopkin, the person appointed by the Council to consider the matter, and was not allowed.  This decision was upheld under stage two of IDR, by the Secretary of State for the DTLR on 12 January 2000.  

13. A further application was made by Mrs Prescott through Mr Coulson that she had been permanently unfit at the time of her dismissal.  This was refused and a second appeal was made to Ms Lowton, the person appointed by the Council to consider the matter.  A further medical report, dated 15 March 2000, was received from Mr Tucker.  In this report Mr Tucker stated that Mrs Prescott considered herself to be back to 70% to 80% of normal.  He considered her to be 80% towards normal.  However, he also considered that she was unable to do the job that she was previously employed to do, and would be unable to do so before and after age of 65 years.  In September 2000 Ms Lowton decided that on the evidence available she could not uphold Mrs Prescott’s second appeal.  

14. Mrs Prescott says:

14.1. After people have had major surgery the surgeon and doctors hope that all operations will have successful outcomes.  When they are asked questions on how patients are responding they cannot foresee complications until they arise.  The Council wanted answers to questions while she was in very early stages of recovery which were very difficult to predict and which she found was very unfair to her at the time.

14.2. She had a year of constant pain before her first surgeon Mr Garlick recommended her to Mr Tucker as there was nothing more he could do.  Mr Garlick clearly stated in his report that he could not give a long term prognosis.  She felt that it was unjust that the Council just dismissed her, giving her no option or a second opinion from an expert.  

14.3. Dr Malleson commented in his report that he would expect in a relatively young person that the condition should be manageable where she should be able to carry out office based administrative duties.  She did not see that her age had anything to do with the matter.  Disabilities occur at any age and she considered herself disabled from 1998 and to this date her condition had not improved.

15. The Council responded:

15.1. Dr Malleson accepted that Mrs Prescott’s medical situation was such that she was unlikely to return to work for some time.  However he concluded that there was no evidence that any disability was permanent, and furthermore that such a young person should eventually be able to return to administrative duties.  

15.2. Mr Tucker’s first report, in May 1999, did not support Mrs Prescott’s claim that she was permanently unfit at the time of her dismissal.  Mr Tucker was of the opinion that Mrs Prescott had made satisfactory progress since surgery and it would take another 6 months before she returned to near normal activities.  

15.3. Mr Tucker in his second report, in March 2000, considered Mrs Prescott to be 80% towards normal.  He said that she should avoid heavy lifting and prolonged sitting at a desk.  He did opine that she was unable to do the job that she was previously employed to do, and would be unable to do so before or after the age of 65 years.  However, Mr Tucker did not have the benefit of Mrs Prescott’s job description.  Mrs Prescott’s job required no heavy lifting or prolonged sitting and Dr Malleson concluded that she was not permanently incapable.  

15.4. All applications made so far by Mrs Prescott have been on the basis that she had been permanently incapable at the time of her dismissal.  There has been no application for early payment of her deferred pension on grounds of ill-health.

15.5. The Council can only offer an ill-health early retirement pension from active service if a qualified occupational health physician certifies that the member is permanently incapable of carry out her duties within the meaning of regulation 27 of the Regulations.  Dr Malleson was not prepared to so certify and at no time has Mrs Prescott produced any medical evidence.  

15.6. The matter concerning Mrs Prescott’s termination of service is an employment issue and not a pension matter.  Notwithstanding this, if Dr Malleson had certified permanent incapability then the Council would have been legally obliged to offer ill-health retirement.  If no such certification was forthcoming then the Council as an employer, as opposed to a scheme employer, would deal with the employment issues such as long term sickness.  Whether or not the Council was right to dismiss Mrs Prescott, or whether or not the dismissal was fair and reasonable in the circumstances is a matter for an employment tribunal.

16. Mrs Prescott replied:

16.1. With a lot of Dr Malleson’s comments he just reads parts that justify his views.  It is ironic that Dr Malleson accepted Mr Tucker’s remarks that she was 80% near normal, but failed to agree with the latter part of this report that she would not be able to do the job she was previously employed to do before the age of 65.  

16.2. Mr Tucker did not need a job description to find out how she did her job.  It was untrue for the Council to state that her previous job did not require prolonged sitting.  The operation of computers and answering telephones required employees carrying out administrative duties to be at their desks for very long periods.

16.3. She had made an application to the Council for early payment of her deferred pension on grounds of ill health.  

17. The DTLR’s response was broadly similar to the points made by the Council.

CONCLUSIONS

18. Whether the Council acted properly in dismissing Mrs Prescott is an employment matter, and not within my jurisdiction.  I can only be concerned with whether the Council made a proper decision as to the kind of pension which she was entitled to given her state of health.  It can be difficult to understand why the Council on the one hand can dismiss an employee on the grounds that her state of health means she is incapable of continuing to do the job and yet on the other hand deny her an ill health pension.  The first decision, however, is based on whether the employee is capable in the short term of undertaking her duties.  The decision about her pension is based on whether that incapability is regarded as being permanent.

19. The criterion for the immediate payment of an ill-health early retirement pension from the Scheme is that the member is permanently incapable from carry out the job for which she was employed, or any other comparable employment with the employing authority, because of ill-health or infirmity of mind or body.  Permanent within the Regulations means at least until her normal retirement age.  Mrs Prescott says she cannot see why comments have been made about her age (described as relatively young) and asks what that has to do with it.  The relevance of this is in the possibility that her condition might improve over the next twenty years or so.  

20. The Council accepts that Mrs Prescott condition was such that she was unlikely to do her job for some time.  However, it says that the payment of any ill-health early retirement pension from active service can only be offered if a qualified OHP certifies that she is permanently incapable of carrying out her duties within the meaning of the Regulations.  No such certification has been achieved.  

21. Mrs Prescott’s application for an ill-health early retirement pension from active service was made almost 3 months after she was dismissed.  Mr Garlick in his report issued 20 days before Mrs Prescott was dismissed stated that he could not at that time make a long term prognosis on Mrs Prescott’s condition.  Dr Malleson in his report, which was dated 14 days before Mrs Prescott was dismissed and based on Mr Garlick’s report, was unable to advise on whether Mrs Prescott was permanently disabled, but on the basis that she was relatively young he expected her to return to work.  Dr Palmer’s letter, issued 7 days after Mrs Prescott dismissal, states that she should be offered retirement on grounds of ill health because her condition made it impossible for her to do her job, and not because she was permanently incapable of doing so.  Mr Tucker’s first report issued 5 months after Mrs Prescott was dismissed stated that it would take a full 6 months before she returned to near normal activities.  Therefore, there is no evidence available from around the time Mrs Prescott was dismissed, which shows that her condition was such that she would have been permanently be unable to carry out her job or any other comparable employment.

22. Mr Tucker’s second report was issued 16 months after Mrs Prescott was dismissed.  In this report, Mr Tucker stated that he considered Mrs Prescott was unable to do the job for which she was previously employed and would be unable to do so before and after the age of 65.  While I accept that Mr Tucker confirms that Mrs Prescott is now permanently unable to do her job, he does not state that this was the position at the time she was dismissed.  The Council has also expressed some doubts as to whether the opinion was given with full knowledge of what her job entailed.

23. Mrs Prescott says that she had applied for early payment of her preserved pension and that indeed is how the Council initially viewed her application.  But the Council was subsequently contacted by UNISON asking for Mrs Prescott’s application to be regarded as being for an ill-health pension from active service.  I do not criticise the Council for dealing with it in that way.  There remains a possibility of her asking them again to allow early payment of her personal pension.  I make no comment on how the Council should react to such a request.

24. For the reasons given in paragraphs 21 and 22 above I do not uphold the complaint against the Council or the DTLR.  
DAVID LAVERICK

Pensions Ombudsman

17 July 2003
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