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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr J Dunk

Scheme
:
Local Government Pensions Scheme (“the Scheme”)

Manager
:
Hertfordshire County Council (“the Council”)

THE COMPLAINT (dated 24 October 2001)
1 Mr Dunk was a member of the Local Government Pension Scheme.  He complains that as a consequence of delay by the Council’s Scheme Manager, he lost the opportunity of obtaining an ill-health pension and now has only the value of a deferred pension.  He says he has also suffered distress, disappointment and inconvenience.

MATERIAL FACTS
2 Mr Dunk was employed by St Albans City and District Council from March 1978 until March 1987 when he left and his pension became deferred.  On 22 July 1998 he applied to the Council for retirement on an ill-health pension.  A doctor examined him and his decision was that Mr Dunk did not qualify.

3 Mr Dunk invoked the Council’s internal complaints procedure on 28 October 1998.  He said he had been on incapacity benefit since July 1996.  The Council asked the doctor to provide a further report addressing the issue of whether or not Mr Dunk was capable of carrying out his duties as an income assistant.  The doctor reaffirmed his earlier view that Mr Dunk did not qualify for an ill-health pension.

4 However, the Council felt that there were passages in the reports of the doctor which were not objective.  Consequently Mr Dunk was referred to a second doctor (the County Medical Advisor) who came to the same conclusion, though she did say it was unlikely that he would find paid employment again.  Mr Dunk was advised of her opinion on 16 April 1999 when the Council informed him it could not uphold his complaint.  Mr Dunk has since said that the second doctor was influenced by the first doctor and that the decision was flawed.  It is fact that the second doctor consulted the first before tendering her advice.

5 Mr Dunk was unhappy with the conduct of the first doctor and reported him to the General Medical Council which upheld his complaint and, in a letter dated 19 May 1999, informed him that representations had been made to the doctor about his conduct in “very strong terms”.

6 Mr Dunk then made a “Stage 2 appeal” to the Secretary of State for the Environment, Transport and the Regions which was dismissed on 6 August 1999.  Accordingly, he approached the Office of the Pensions Advisory Service (OPAS) for help.  On 1 October OPAS advised him to seek an independent medical assessment.  The Council agreed to this in December and it was carried out by MIS (Pensions) which in its reports of March and May 2000 stated that Mr Dunk did not qualify for an ill-health pension.  He has said he was advised to apply again in six to twelve month’s’ time.

7 Meanwhile, on 17 November 1999 Mr Dunk had elected to transfer his deferred pension benefits to Norwich Union.  He has told me that his benefits were actually transferred on 26 January 2000.

8 In the following year on, 4 August 2000, Mr Dunk made a further application to the Council for early payment of his deferred benefits on the grounds that his consultant physician had diagnosed him as suffering from Parkinson’s Disease.  He asked for his benefits to be backdated to March 1987 “when I was made ill by an unprovoked attack at work…”

9 On 18 August the Council referred the application to its Medical Adviser to ascertain whether Mr Dunk’s condition was permanent.  On 18 October the Medical Adviser certified that Mr Dunk was “permanently incapable” and entitled to an ill-health pension and grant.  The Council informed Mr Dunk of this view on 6 November.  However, it pointed out that he was no longer entitled to benefits from the Local Government Pension Scheme as he had transferred his pension fund to Norwich Union.

Mr Dunk’s Case

10 Mr Dunk’s case is that because the Council took so long to reach a decision he was granted an ill-health pension only after he had opted out of the Scheme.  Consequently as he could not accept the grant he has the value only of a deferred pension instead of enjoying an ill-health pension.

The Council’s Case

11 The Council has said that the relevant regulations required decisions on applications such as Mr Dunk’s to be taken within two months, although that period may be extended.  It has submitted that in the circumstances of Mr Dunk’s case there were sound reasons for obtaining the opinion of a second doctor.  Indeed, Mr Dunk’s complaint to the General Medical Council reinforces that view.  In any event Mr Dunk transferred his pension after the decision of the Secretary of State on his Stage 2 appeal.  He went ahead with the transfer although he knew in December 1999 that the Council had agreed to his request for a further medical assessment.

12 Responding to Mr Dunk’s allegation that the decisions on his first application and first appeal were flawed, the Council has said that in making its decision it relied on the view of the second doctor, the County Medical Adviser.  It is admitted that the second doctor consulted the first doctor before giving her opinion.  However, the General Medical Council’s views of the first doctor were not made available until later.  

13 The Council has told me that it would be prepared to consider the option of a transfer back.

CONCLUSIONS
14 Mr Dunk is aggrieved because his pension, now in a personal pension scheme with Norwich Union, is equivalent simply to a deferred pension under the Scheme.  He believes that but for the Council’s delay he would now be in receipt of an ill-health pension.  However, I have been unable to identify any unreasonable delay which has had the effect of jeopardising Mr Dunk’s chance of obtaining an ill-health pension while he was a member of the Scheme.

15 There was a delay of some months between October 1999 and March 2000 in obtaining the independent opinion of MIS.  There was also a delay of a month or so between 18 August and 18 October 2000, but in neither case did the delay have adverse consequences for Mr Dunk.  In the first case the MIS reports were against him, only reaffirming the decisions of both appeals.  In the second case it was some nine months since he had transferred his fund to Norwich Union.

16 The reference of the second doctor to the first doctor, apparently for clarification of the former’s comments, did not in my view invalidate the former’s recommendation.  

17 A number of doctors examined Mr Dunk from July 1998 to May 1999.  None of them was able to certify that he was entitled to an ill-health pension.  His condition had definitely changed by the middle of 2000 but that was some time after he had transferred his pension to Norwich Union.

18 While I can understand Mr Dunk’s acute disappointment that his application for an ill-health pension was successful only after it was too late, I have no basis for upholding his complaint.

DAVID LAVERICK

Pensions Ombudsman

9 September 2002
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