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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr MN Gibbons

Scheme
:
Dyne Drewett Pension & Life Assurance Scheme

Trustees
:
The Trustees of the Dyne Drewett Pension & Life Assurance Scheme

THE COMPLAINT (dated 30 November 2001)

1. Mr Gibbons has complained of injustice as a consequence of maladministration on the part of the Trustees in refusing to pay his pension early.

Trust Deed and Rules

2. The Rules were approved by a resolution by the Principal Employer dated 7 September 1983 and have been amended by subsequent Resolutions.

3. Rule 6 provides,

“Benefits on Early Retirement
If a Member retires from the service of the Employer before his Normal Retiring Date on account of incapacity (of which the Employer shall be the sole judge) or if with the agreement of the Employer he retires from its service after the attainment of age 50 years he shall with his consent receive an immediate pension determined in accordance with Rule 15(1)(i) such pension being reduced according to the Member’s age at retirement by such amount as shall be certified as reasonable by an actuary.”

4. Rule 15 covers ‘Withdrawal Benefits’ and provides,

“If a Member ceases to be in the service of the Employers before his Normal Retiring Date and does not receive an immediate pension under Rule 6

(1) (i)
if he is a Qualified Member he shall subject to the provisions of paragraphs 1(c) and 4 of the Appendix hereto be granted the following benefits:-

(A) a pension for the Member payable from Normal Retiring Date…

(B) (if such benefit is provided under Rule 9) a Scheme Widow’s Retirement Benefit…

(C) the full value of all Fully Secured Benefits

(D) a proportion of all Additional Benefits…

Provided that

(a) the Member’s pension calculated as set forth above shall not be greater than it would have been had his date of leaving been his Normal Retiring Date

(b) where necessary the benefits in (A) and (B) above shall be increased…

(c) notwithstanding (a) and (b) above, in respect of a Contracted-out Member, the Member’s pension and the widow’s pension shall each be subject to Rule 29(2) [Scheme Minimum Benefits]

(ii) The above benefits shall be secured either

(A) under the Policy, or

(B) …under an individual policy in the name of the Member…

or the Member may consent to the making of a payment to a Transferee Scheme in accordance with Rule 16.

If the benefits are secured under 1(ii)(A) or (B) above the commutation provisions of Rules 5 and 9 and the provisions of Rule 8 shall apply.  The benefits shall be non-assignable in accordance with Rule 20 and pensions shall be payable in accordance with the relevant provisions of Rule 9 and Rule 14.  Payment of the Member’s pension may at his request commence at a date other than the Normal Retiring Date if the Member retires from a subsequent employment in circumstances similar to those described in Rule 6 or Rule 7 or if the retiring date of a subsequent pension scheme is a date other than the Normal Retiring Date…”

Scheme Booklet

5. The Scheme Booklet states,

“Can I retire before my Normal Retiring Date?

You may, with your Employer’s consent, retire after your 50th birthday or at any time due to incapacity.

Provided that the value of your accrued benefits is first used to provide your Guaranteed Minimum Pension from State Pensionable Age, reduced pension and lump sum may be payable from the date of your actual retirement...”

6. In the section on Leaving Service, the Booklet says,

“If you leave service before Normal Retiring Date, other than on retirement, and you will have completed at least two years’ Qualifying Service you will be entitled to:-

(1) a retirement pension payable from your Normal Retiring Date…”

Background

7. Mr Gibbons worked for Dyne Drewett (formerly Dyne, Hughes & Archer) from 1959 to 1996, when he was made redundant.  According to Mr Gibbons, it was his intention to take his pension at age 60.  However, Mr Gibbons suffered a heart attack in December 2000, which he says caused him to reappraise his plans.  Mr Gibbons wrote to Old Mill Financial Services (OMFS), the Trustees’ financial advisers, for an illustration of his benefits on early retirement.

8. OMFS wrote to Mr Gibbons on 18 January 2001 enclosing an illustration of benefits for retirement on 1 January 2001.  A pension of £6,709.08 pa was quoted or a tax free cash sum of £26,065.36 with a smaller pension of £4,639.56 pa.  As well as the retirement benefits, OMFS also discussed the possibility of a transfer to a Section 32 plan.  They advised Mr Gibbons that the pension from such a scheme would not be comparable to the pension from the Scheme should he retire at age 65.  However, they went on to say that there was a possibility of higher death benefits from the Section 32 plan.  OMFS said,

“I have notified the Trustees of your intention to retire, and if you intend to retire I will require the following items from yourself…”

9. Mr Gibbons wrote to OMFS on 19 January 2001 confirming that he wished to retire and did not want to transfer to a Section 32 plan.  He enclosed the documents he had been asked to provide.  OMFS responded on 22 January 2001,

“We have informed the trustees of the scheme of your decision to retire and we await their agreement.  When we receive notification we will of course confirm this to you and begin the process immediately.”

10. OMFS wrote to Mr Gibbons again on 7 February 2001,

“The Trustees of the above scheme are to discuss your early retirement at a partners meeting next Wednesday (14th February).

I do appreciate that this is almost a month now that the Trustees have had to consider your request, but I would reiterate that at the current time it is at the Trustees’ discretion to allow you to receive pension benefits from the scheme before the normal retirement date.”

11. The Trustees sought the advice of Norwich Union, the Scheme administrators, via OMFS.  Norwich Union replied on 2 March 2001 and advised that, if the Trustees agreed to Mr Gibbon’s request, the other members’ interests would be prejudiced unless an immediate cash injection was made of an amount equivalent to the difference of the cost of the early retirement and the transfer value.  The Trustees decided not to agree to Mr Gibbons’ request for early payment of his deferred benefits.  They were of the opinion that there was no provision in the Scheme Rules for a member to require the Trustees to provide the retirement benefits earlier than normal retirement age.  Mr Gibbons was informed of the Trustees’ decision on 29 March 2001.

12. Mr Gibbons had already contacted OPAS in February 2001 because he had not had a response from the Trustees.  Following an enquiry from OPAS, the Trustees wrote to them on 24 September 2001 explaining that they had been advised that an immediate cash injection would be required if Mr Gibbon’s pension was paid early.  The Trustees also explained, in later correspondence with OPAS, that Mr Gibbons had not retired from active service.  Mr Gibbons then brought a complaint through the Internal Dispute Resolution (IDR) procedure.

13. At stage one, the Disputes Officer said,

“I understand that rather than your being offered an early retirement quotation you actually requested this.  In fact you have done so on three separate occasions since February 1988 [Mr Gibbons says this date should be 1998].  I believe that your most recent request for this information was required simply to enable you to consider your retirement options.  The issuing of this information was not and should not in any way be construed as an offer to you to take early retirement as the Trustees were doing no more than responding to a request from a Scheme Member for details of his pension benefits which there is a mandatory duty on the Trustees to disclose.  As has already been highlighted to you, the option, and it is only an option not a right to draw benefits below the normal retirement age, is entirely at the discretion of the Trustees.  The Trustees gave due and careful consideration to your request and as you know decided for the reasons mentioned later on in this letter not to grant it and you were therefore provided with a transfer value as of right under the terms of the Scheme.

There is a difference in the methodology applied to the calculation of early retirement benefit and transfer values but the fact remains that regardless of the cost implications no Scheme Member has the right to an early retirement pension.  Here again the Trustees gave due and full consideration to your request and before reaching their decision they obtained actuarial advice and their decision to decline your request was on the basis that the additional cost incurred on a closed scheme such as this Scheme without the benefit of ongoing funding would have been prejudicial to the interest of the other Scheme Members.  I would stress that the Trustees had great sympathy for your situation but could not prejudice the interests of the other Scheme Members who could quite rightly have accused the Trustees of failing in their duty to protect their interests.”

14. Mr Gibbons has asked why the payment of his pension would prejudice the security of the fund but not the payment of his transfer value.  He has also remarked that the information from Norwich Union did not come from a qualified actuary.  When further information was requested from the Trustees, they explained that they were reluctant to approach Norwich Union for an elaboration of their former advice because to do so would incur additional cost to the Scheme.

CONCLUSIONS

15. It is clear that, since Mr Gibbons is not retiring from the service of the Employer (Dyne Drewett), he does not fall to be considered under Rule 6 (see paragraph 3).  His request for early payment of his deferred benefits falls to be considered under Rule 15(1)(ii) (see paragraph 4).  This provides that a member’s deferred benefits may, at his request, commence at a date other than his normal retirement date.  There is also provision for the benefits to be increased or discounted in accordance with the Member’s age at retirement.  In other words, a pension which is paid before normal retirement age may be reduced to account for the early payment.

16. The Trustees have given their reason for refusing Mr Gibbons early payment of his deferred benefits as the requirement for a cash injection to protect the rights of the other members in a closed scheme.  However, although the Scheme is closed, the Employer is still solvent and therefore could be looked to for appropriate funding to meet the liabilities of the Scheme.  I have not seen any evidence that the Trustees sought the Employer’s opinion on the provision of a cash injection but I have assumed that, since they are one and the same, the Trustees are aware of the Employer’s thoughts.

17. The Trustees acted on advice given by Norwich Union in their letter of 2 March 2001.  Although the letter was not written by the Scheme Actuary, the author referred to a discussion with the Actuary.  The Trustees were advised that to pay the pension early would prejudice the security of the fund but they were also advised that, if Mr Gibbons requested a transfer value, he was entitled to one.  The cost of providing a transfer value might well be less than the cost of securing an immediate pension because the transfer value replaces a pension at normal retirement date not an immediate pension.  However, as far as the Trustees were concerned they would be required to pay a transfer value on request but did not have to pay a pension early.  The validity of the advice is a question more properly addressed by the Scheme Actuary, who is not a party to this complaint.

18. The Rules provide that the member’s pension may be paid early but do not say that it must be paid early.  Although it does not specifically refer to the Trustees having a discretion, since it is for the Trustees to carry out the terms of the Trust Deed and Rules, it is for them to consider whether to pay a pension under Rule 15(1)(ii).  In doing so they should consider only relevant matters and set aside any irrelevant matters.  They should ask the right questions and not misconstrue the Rules and they should not come to a perverse decision, ie a decision that no reasonable body of trustees would come to.

19. I am satisfied that the Trustees have not misconstrued the Rules.  I am also satisfied that the security of the other members was a relevant fact for them to consider and that they took advice from an appropriate source.  I am not persuaded that their decision could be considered perverse.  Accordingly, I do not uphold Mr Gibbons’ complaint against the Trustees.
DAVID LAVERICK

Pensions Ombudsman

2 August 2002
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