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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
 :
Mrs A M Spencer

Scheme
:
Teachers' Pension Scheme

Respondents



(1) Employer
:
University of Portsmouth (University)

(2) First Administrator
:
Teacher’s Pensions Agency (TPA)

(3) Second Administrator
:
Capita Business Services Limited (T/A Teachers’ Pensions) (TP)

(4) Manager
:
Department for Education and Skills (DfES)

MATTERS TO BE DETERMINED

1. Mrs Spencer alleges that she was provided with erroneous estimates of her retirement benefits from the Scheme which induced her to take retirement earlier than if she had been provided with correct information.  She says that she has suffered injustice because of the maladministration.

2. The DfES has accepted responsibility and liability for any actions on the part of the TPA which was an agency of the DfES until 30 September 1996.  After 1 October 1996 the administration of the Scheme was carried out by TP under contract to the DfES.

3. Some of the issues before me might been seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.   I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. Mrs Spencer was a member of the NHS Pension Scheme from 1 June 1965 to 2 January 1966, 1 April 1968 to 5 January 1969, 19 March 1972 to 31 July 1974 and 6 October 1975 to 5 June 1980.  She received a refund of contributions for these periods of pensionable service.  

5. On 1 March 1982, Mrs Spencer again rejoined the NHS Pension Scheme.

6. With effect from 30 January 1986, Mrs Spencer elected to buy 10 years and 203 days Added Years in the NHS Pension Scheme.  This was the maximum amount of Added Years she could buy.

7. On 1 September 1992, Mrs Spencer became subject to a compulsory transfer to the Scheme but retained the NHS Pension Scheme’s right to retire at age 55.  At that date Mrs Spencer had 10 years and 184 days of service which counted for pension purposes in the NHS Pension Scheme (not taking into account any credit for the Added Years she had elected to purchase).

8. On 23 November 1992, Mrs Spencer enquired about transferring her benefits from the NHS Pension Scheme to the Scheme.  In a transfer value quotation from the NHS Pension Scheme dated 15 June 1993, Mrs Spencer’s Pensionable Service in the NHS Pension Scheme was stated to have been 14 years and 217 days.  An accompanying fact sheet, under the heading of “Service Calculation”, showed Mrs Spencer’s “Total Reckonable Service” as 14 years and 217 days and, under the heading of “New Style Years” [Added Years], 4 years and 33 days.  An undated NHS Pension Scheme form entitled “Computer Assistance for Transfers Section”, provided during the transfer process, showed Mrs Spencer’s “Qualifying Service” as 10 Years and 184 days and her “Reckonable Service” as 14 years and 217 days.  A hand-written note indicated that the difference of 4 years and 33 days extra service had been bought by the Added Years election.
9. With effect from 1 January 1993, Mrs Spencer elected to purchase 4 years and 104 days Added Years in the Scheme, the maximum amount permitted in the Scheme.
10. TPA stated in a letter to Mrs Spencer dated 26 May 1994, that the transfer from the NHS Pension Scheme had been completed and that 14 years and 50 days had been added to the total of her pensionable service in the Scheme.
11. On 12 October 1995, TPA told Mrs Spencer that following the agreement of the Treasury, transfers from the NHS Pension Scheme were to be treated on a “day for day basis”, and that her pensionable service in the Scheme was to be increased to 14 years and 217 days.

12. In a letter to Mrs Spencer dated 27 October 1995, TPA stated that her original election to purchase 10 years and 203 days under the NHS Pension Scheme could be re-instated and her election made to buy 4 years and 104 days in the Scheme would be cancelled.

13. In 1997, the University lost its National Health Service training contract and Mrs Spencer’s post with the University was to cease to exist after 28 February 2001.

14. In a letter to the Pensions Advisory Service (OPAS) dated 17 June 2001, Mrs Spencer stated that:

“In 1996/7 when the University of Portsmouth lost its NHS contract for Nurse Training I was faced with the following choices;

a) To remain with the School, see out completion of the contract and then be made redundant in February 2001.

b) Apply for a post in the planned new School of Health and Social Care within the University of Portsmouth

c) Apply to the University of Southampton which had won the new Nurse Training contract

Given that at the time I was the course co-ordinator for the Nurse Training programme and operationally managed and taught on the course, I had a very personal and professional interest in remaining with my students to ensure that they achieved satisfactory outcomes to their courses.  The implications for me, should I stay with my students, would be;

a) that by February 2001 I would be 58 years of age

b) in the years 1997 –2001, ie during the run out programme, I would not have the opportunity to maintain or develop certain skills that I held such as; recruiting, interviewing and selecting students, and developing validating and implementing new study units and programmes.  This would place me at a disadvantage, along with my age, when applying for jobs in 2001.

I therefore decided to clarify the value of my possible pension in 2001, when under the transferred NHS conditions I would be able to retire, before I made a final decision.  …” 

15. In an estimate dated 13 May 1998, the University provided Mrs Spencer with figures for retirement at 31 March 2001, the service details for which were stated to have been taken from a TP computer printout.  The estimate showed Mrs Spencer’s total prospective service as 31 years and 10 days, this being made up of 8 years and 212 days potential service in the Scheme, 7 years and 311 days Added Years credit and 14 years and 217 days service provided by the transfer-in from the NHS Pension Scheme.  A copy of the TP’s computer printout provided by the University showed the following:

a) “Reckonable Service to 31 March 1997 - 19 years and 64 days” [ie 4 years 212 days completed service in the Scheme plus 14 years and 217 days];

b) “Amount of integrated service transferred in” - 14 years and 217 days; and

c) “Election 1.  Method A.  Service being purchased 04 yrs.  104 dys.  Election from 01/01/1993 to 31/12/2002.  Contribution Rate 3.99%.”

The printout shows that the TPA had not amended the computer records in October 1995 to take into account the re-instatement Mrs Spencer’s former NHS Pension Scheme’s Added Years election and the cancellation of her Added Years election in the Scheme (see paragraph 12 above).  Consequently, 4 years and 33 days extra service which had related Mrs Spencer’s original Added Years election with the NHS Pension Scheme was wrongly included by the University’s estimate.   

16. Under the NHS Pension Scheme, Mrs Spencer’s Added Years credit was subject to actuarial reduction on early payment and as the Added Years benefit provided in the Scheme was subject to the same terms and conditions of the NHS Pension Scheme’s transferred in Added Years benefit, the University telephoned the TP for the actuarial calculations.

17. In a letter to the University dated 3 June 1998, the TP stated that;

“I have calculated that by 31 August 1998, she will have bought 7 years and 74 days and by 31 March 2001 she will have bought 9 years 153 days.

…

I have therefore calculated that if she were to retire on 31 August 1998, the actual service used in the calculation of her benefits would be 6 years 74 days and on 31 March 2001 it would be 8 years 203 days.”

The above shows that Mrs Spencer’s election for 10 years and 203 days in the Scheme was correctly used for the Added Years calculation.  

18. On 10 June 1998, the University provided Mrs Spencer with a further estimate (the “1998 Estimate") of her benefits from the Scheme for retirement on 31 March 2001.  The 1998 Estimate showed Mrs Spencer’s total potential service as 31 years and 267 days, this being shown as made up of 8 years and 212 days of potential service in the Scheme, 8 years and 203 days Added Years credit, plus 14 years and 217 days service provided by the transfer-in from the NHS Pension Scheme.  The service details for the University’s 1998 Estimate were again stated to have been taken from a TP computer printout.  Mrs Spencer’s total service was overstated by 4 years and 33 days for the same reason as in paragraph 15 above.  

19. Mrs Spencer’s letter to OPAS dated 17 June 2001 (see paragraph 14 above) went on to state that;

“… The information I was given by the University and TPA indicated that combining the pensionable years already served with the estimate of years bought back would result in a total pension based on 31/32 pensionable years.  However the terms related to buying back years with the TPA required a 10 year tenure and by not achieving this I was likely to be penalised by the loss of up to one of the bought back added years.  Even so, I decided that the projection of pensionable years produced by my employers would result in a reasonable pension and elected to stay with the programme and oversee the completion of training of 700 nurses.” 

20. On 15 July 1999, Mrs Spencer was provided by the TP with a computer printout (in a different format to that previously provided to the University) which showed her “Reckonable Service” in the Scheme to 31 March 1997 as 19 years and 64 days and, on a separate page, 14 years and 217 days “Integrated Service Transferred In”, ie the same again as in (a) and (b) of paragraph 15 above.  No mention of any Added Years election was shown on the computer printout.  However, a notation by Mrs Spencer indicated her belief that her Scheme’s Added Years election should have been added to the service figures.  

21. On 21 December 1999, the University provided Mrs Spencer with a further retirement estimate as at 28 February 2001.  This estimate was calculated on a similar basis to the 1998 Estimate (see paragraph 18 above), but using her latest salary.  Mrs Spencer has told me that for the last 3 years’ of her service with the University she requested an updated forcast on each occasion of being awarded an annual increase in salary.

22. On 11 May 2000, TP provided Mrs Spencer with an Illustration of Estimated Benefits as at 31 March 1997.  This illustration was based on Mrs Spencer’s 1997 earnings and showed her “Pensionable Service” as 19 years and 64 days.  On an accompanying Statement of Service, “Reckonable Service” was broken down to show Mrs Spencer’s service in the Scheme from 1 September 1992 to 31 March 1997 as 4 years and 212 days, and her “Transferred In” service as 14 years and 217 days, ie again wrongly including the 4 years and 33 days Added Years service for the same reason as in paragraph 15 above.  The Illustration was stated to have included in the calculations any service for which payments had been completed under any Added Years arrangements.  However, no account was included for Mrs Spencer’s Added Years election in the Scheme (see paragraph 12 above).   Mrs Spencer misread the Illustration and believed that it had said that any Added Years credit had not been included.   

23. The TP provided Mrs Spencer with a Statement of Teachers’ Pension Award on 31 January 2001which showed that her benefits as at 28 February 2001, the date on which she was to be made redundant from the University, had been based upon a total amount of service of 27 years and 176 days, ie some 4 years or 13% less than Mrs Spencer had expected, as compared with the University’s 1998 Estimate.

24. TP wrote to Mrs Spencer on 22 February 2001, 

“… when you transferred in to the Teachers’ Pension Scheme from the NHS under the Compulsory Arrangements, we were informed that you had a total of 14 years 217 days service in the NHS Scheme.  Subsequent correspondence revealed that you had an ongoing Added Years Election with the NHS and the Paid Up Credit for this had been included in the total service to transfer in.  Unfortunately this was incorrect as the Added Years should only be included at either completion of the election or on retirement.”

25. On 28 February 2001, Mrs Spencer’s Pensionable Service in the Scheme was made up as follows:

Service from 1 September 1992 to 28 February 2001
= 8 years and 181 days

Transferred-in service from NHS Pension Scheme 
=
10 years and 184 days

Added Years Election
=
 8 years and 176 days

Total
=
27 years and 176 days

26. Mrs Spencer says that had she been given the correct information about her prospective retirement benefits in 1998, she would not have opted for retirement in 2001 and she might have expected to have continued to work on until the age of 65.

27. The University has made the following submissions to me:

27.1 Information was received from the TP about Mrs Spencer’s service upon which the University was entitled to rely.

27.2 None of the information provided by the TP stated that 14 years and 217 days Transferred-In credit from the NHS Pension Scheme had included a paid up part of a previous NHS Pension Scheme Added Years election.

27.3 The University had no information in its possession about the number of years of transfer credit from the NHS Pension Scheme other than that supplied by the TP.

27.4 The University was unaware that the TP’s Illustration of Estimated Benefits dated 11 May 2000 (which showed Mrs Spencer’s total service as 19 years and 64 days) had included part of her previous NHS Pension Scheme Added Years election has having been completed.

28. DfES has made the following submissions to me:

28.1. Mrs Spencer and the University both had a responsibility to ensure that they understood the information provided to them by TPA and TP.  It is their failure to do so that has led Mrs Spencer to her present position.  The Scheme should not be liable for the failure of either Mrs Spencer or the University.  

28.2. Mrs Spencer should have realised that her pension would be based upon the days worked under each of the two schemes plus the Added Years election that she made.  As she must have known how many days she had worked under the NHS Pension Scheme it is entirely reasonable for her to have realised that the 14 years 217 days shown in the letter in October 1995 about her transfer value included a paid up credit for her Added Years election.

28.3. TP produced a number of subsequent statements for both Mrs Spencer and the University.  Each of those statements was correct but they were misinterpreted by the parties.

28.4. The University took the print-out and used it to produce an incorrect estimate for her.  It was their failure to interpret the information correctly, specifically how the Added Years election had been presented that led them to provide an incorrect estimate on which Mrs Spencer relied.

28.5. Mrs Spencer misread the statement provided directly to her in May 2000.

28.6. Mrs Spencer actually chose to retire at the point when she applied for her benefits.  If she had already chosen to retire in 1998, DfES are unclear as to why she requested two subsequent estimates of benefits from TP in 1999 and 2000.

28.7. If Mrs Spencer is judged to have made her decision in 1998, that decision was not irrevocable.  She had up to two years to seek an alternative post and prolong her employment beyond February 2001.  There is no evidence that she would have been unable to obtain alternative employment or that she sought to do so.

CONCLUSIONS

29. DfES submit to me that Mrs Spencer “must have known how many days she had worked under the NHS scheme.” That strikes me as an argument that needs to be viewed with considerable caution.  I suspect many National Health Service employees would have very great difficulty in working out how many days they had worked, particularly if their service has been interrupted from time to time.  Working for the National Health Service may also not be analogous with membership of the NHS Pension Scheme.  Coming closer to home, I would make the same observation about the Scheme.  In the real world, members of such schemes may very well accept as authoritative statements they receive from official sources which purport to tell them exactly how many days pensionable service they have.

30. I accept that Mrs Spencer relied on the 1998 Estimate in making her decision to stay in employment at the University and I find that Mrs Spencer was provided by both the University and the TP with incorrect estimates of her retirement benefits.  Mrs Spencer should have been given correct figures and the failure to do so was maladministration.  

31. The University was not to blame for the maladministration as it was entitled to rely upon the service information provided by the TP for Mrs Spencer.  This information was incorrect as the TPA had failed to update its computer records in October 1995 about the re-instatement of Mrs Spencer’s former Added Years election of 10 years and 203 days in the NHS Pension Scheme and the cancellation of her Added Years election to purchase 4 years and 104 days in the Scheme.  The TPA’s records, and thus the TP’s records, therefore incorrectly showed an additional amount of 4 years and 33 days service included in Mrs Spencer’s Transferred-In service from the NHS Pension Scheme.  The TP cannot be blamed for the TPA’s failure in record keeping nor, for the same reason, for the incorrect Illustration of Estimated Benefits which it gave to Mrs Spencer on 11 May 2000 (see paragraph 22 above).  I do not accept the DfES’s assertion that the University (nor Mrs Spencer) misinterpreted the information provided to them.  In my view, the wrong information misled both the University and Mrs Spencer with regard to her retirement benefit expectations from the Scheme.  I uphold the complaint against the DfES, as the manager responsible for the TPA.  I do not uphold the complaint against the University or the TP.

32. To find how Mrs Spencer has suffered I need to consider what she would have done if she had in fact been given a correct estimate of her retirement benefits.  

33. In view of the substantial reduction in the total amount of the final pensionable service involved, I am satisfied that Mrs Spencer would not have chosen to have retired on the lower, correct, levels of retirement benefits which were finally put into payment on 28 February 2001 which were based on the total pensionable service detailed in paragraph 25 above.  I have no reason to disbelieve Mrs Spencer when she says that had she known what her pension was going to be she would have sought to obtain other employment in 1998.  As it was she did not discover the correct level of her pension until February 2001.  DfES see significance in the fact that in the intervening period she made no attempt to find alternative employment.  I see no such significance other than to confirm that Mrs Spencer had not been prompted into reviewing her options.  Nor do I see the fact that she sought updated estimates as indicating that she had not made a significant decision in 1998.  

34. In effect, Mrs Spencer decided in 1998 not to pursue any possibility of changing her job confident in the knowledge that on the basis of the cash sum and pension benefit quoted to her when her contract was completed in February 2001 she would be able to afford not to work.  However, she says, and I have accepted, that she would not have made that choice had she been aware of the greater sacrifice of the difference between her earnings and the true pension, and that she was to receive a lesser cash sum than had been quoted.

35. I must decide how to compensate Mrs Spencer.  If she had continued to work, she would have received her full pay and, most likely, would have earned future pension rights.  It would be excessive to compensate her in full for these, though, because she did not actually want more than the wrongly quoted level of benefits, plus her leisure.  She has her leisure and so if I now limit her compensation for lost work to the value of the misquoted level of benefits, she will receive the value of what she was originally prepared to accept, but with appropriate adjustment for the actual retirement date of 28 February 2001 to the assumed retirement date of 31 March 2001, as used in the 1998 Estimate.

36. In addition, Mrs Spencer expected to receive part of the benefits as instalments of pension over her lifetime and so, at the DfES’s option, that part of the compensation can be paid in instalments, as if it were a pension.

DIRECTIONS

37. I direct that, within 28 days of the date of this Determination, the DfES will make arrangements to pay Mrs Spencer a lump sum actuarially equivalent the value of the cash sum and pension benefits which would have arisen had Mrs Spencer’s final pensionable service detailed in paragraph 25 above been increased by 4 years and 33 days on her retirement date of 28 February 2001.  Simple interest, calculated on a daily basis at the base rate for the time being quoted by the reference banks, shall be added to the lump sum as from 28 February 2001 to the actual date of payment.

38. As an alternative to paragraph 37 above, the DfES may, within 28 days of the date of this Determination, make arrangements for the additional pension benefit detailed in paragraph 36 above, with any appropriate annual increases awarded by the Scheme, to be paid in future in annuity form, either by the purchase of an annuity from a suitably approved pension provider or from the Scheme.  The annuity should incorporate matching arrangements for including pensions and other payments on death and future increases.  The DfES shall also make arrangements to pay Mrs Spencer a lump sum equivalent to the arrears of the increased instalments of annual pension which were due from 28 February 2001 to the date on which the increased annuity payments begin, together with a similar difference in the cash sum.  In addition, simple interest, calculated on a daily basis at the base rate for the time being quoted by the reference banks, shall be added to the lump sum, calculated on the additional annual pension from the due date of each monthly instalment to the date of actual payment, and on the additional cash sum from 28 February 2001 to the date of actual payment.
DAVID LAVERICK

Pensions Ombudsman

30 September 2003
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