L00649


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr T Baker

Scheme
:
The London Clubs Pension Scheme

Respondents
:
1. London Club Trustees Limited (the Trustees)

2.   London Clubs Management Limited (the Club)

THE COMPLAINT (dated 7 November 2001)

1. Mr Baker through his wife, Mrs J Baker, alleges maladministration by the Trustees and the Club, in that:

1.1. The Club had failed in its duty to consider and award him an ill-health pension from the Scheme in 1994.

1.2. The Club and the Trustees had failed to award him an ill-health pension at the correct time and at the correct level.

2. Mr Baker claims that he has suffered injustice as a consequence of the above alleged maladministration.

RELEVANT DOCUMENTS

Trust Deed and Rules

3. The provisions of the Scheme are contained in the Definitive Trust Deed and Rule dated 15 November 1992 (the Rules).  Under the Rules “Incapacity” is defined as 

“…serious ill-health, physical or mental deterioration, or disability which in the opinion of the Principal Company prevents a Member from following his normal employment or which seriously impairs his earning capacity.”

4. The provision for benefits on early retirement are contained in Rule 15 of the Rules and states:

“15.1 With the consent of the Principal Company a Member may retire on pension at any time after attainment of age 50 or at any age if retirement is due to Incapacity.

15.2 The pension payable to a Member who retires before Normal Retirement Date shall be calculated in the same way as Normal Retirement Pension and reduced as the Trustees may determine on a basis which has been certified as reasonable by the Actuary except that if a Member was admitted to Membership before 1st October 1989 and retire under Rule 15.1 aged 58 and over, his pension shall not be reduced.

15.3 The pension payable to a Member who retires before Normal Retirement Date due to Incapacity shall be calculated in the same way as Normal Retirement Pension based on Final Pensionable Salary at the date the Member retires and the Pensionable Service which the Member could have completed up to Normal Retirement Date PROVIDED that if the Member joined the Scheme or changed his contribution rate under Rule 10 within one year of retiring because of Incapacity his pension shall be reduced as the Trustees may determine on a basis which has been certified as reasonable by the Actuary.

15.4 The Principal Company may in its absolute discretion if it believes that a Member suffering Incapacity could be employed in a different capacity by any of the Employers or otherwise, direct that Rule 15.2 shall apply to such Member in substitution for Rule 15.3.”

5. The Deed of Variation dated 21 June 2001 (the “Deed”) made certain alterations to the Rules.  Clause 1.5 of the Deed provides:

“By deleting Rule 15.4 and replacing it with the following provisions:-

“Breakdown in health pension
The Trustees at the discretion of the Principal Company having considered the recommendation of the Trustees shall apply Rule 15.2 in substitution for Rule 15.3 in relation to payment of the pension if the Member suffering Incapacity although unable to follow his normal employment and whose earning capacity is seriously impaired could be employed in a different capacity (whether immediately or within a reasonable time) by any of the Employers or otherwise.” 

Scheme booklet

6. There is nothing in the Scheme booklet dated April 1992 that refers to a “Breakdown in health pension”.  However, page 14 of the Scheme booklet, dated January 1995 contains provisions for “Ill-health pension” and “Breakdown in health pension”.  These sections of the booklet state:

“Ill-health pension
If you become unable to work as the result of a serious illness or disability, the Company may agree to let the Trustee pay you a pension.  This benefit is calculated in the same way as at Normal Retirement Date, based on your Final Pensionable Salary at the date you retire and the Pensionable Service you could have completed up to normal Retirement Date.  However, if you joined the Scheme in the year before stopping work, the Trustee will restrict your pension to take account of early payment.

Breakdown in health pension
If your illness or disability prevents you from carrying on in your present job, but you are considered capable of work of some other kind, the Company may still direct the Trustee to pay your pension early.  Your pension will be based on your Final Pensionable salary and Pensionable Service at the date you stop working.  Your pension will be reduced to allow for early payment in accordance with tables supplied by the actuary to the Scheme.”

Extracts of the minutes of the Trustees’ meetings of 25 May 1999, 24 August 1999 and 11 September 2001

7. An extract from the minutes of the May 1999 meeting reads as follows:

“Mr Baker’s case was discussed in detail.  The Trustee Directors decided that this case should have been referred to them in 1994 and as such, they should act as if it had been referred to them at that time.  Mr Baker’s present condition is not therefore relevant to their decision and in particular any improvement or deterioration in health subsequent to 1994 should not be taken into account in deciding the benefit.  The Trustee Directors agreed that he would be offered a breakdown in health pension backdated to March 1994 on the basis of the medical evidence available at that time.

8. An extract from the minutes of the August 1999 meeting reads as follows:

“Mr Baker:
Mr Baker has been given a breakdown in health pension.  His wife is seeking a full ill health pension.  After a discussion, the initial decision of the Trustee to grant a breakdown in health pension was reiterated.

Aon will draft a letter to be signed by GJRP.

AB stated in determining eligibility for ill health pensions the booklet stated that “the Company may agree to pay you a pension”.  In the past AB had requested confirmation on behalf of the Company from RIT.” 

9. An extract from the September 2001 reads as follows:

“Mr T.  Baker
The Trustee reviewed Mr Baker’s case in the light of the further medical report dated 28th July, 1994 submitted by Mr Baker via OPAS.

After due and careful consideration, the Board concluded that had Mr Baker’s case come before the Trustee Board in 1994 and the July 1994 medical report had been made available, its recommendations to the Company would remain unchanged.

It was agreed that the Trustee’s recommendations to be communicated to the Company.”

MATERIAL FACTS

10. Mr Baker was employed by the Club and was a member of the Scheme since 1983.  He was involved in a serious motorcycle accident in January 1991 as a result of which he suffered from a badly ruptured spleen and other injuries, and was on sick leave for a long period.  He returned to work but suffered a breakdown in October 1993 and had to take sick leave again.  He was subsequently diagnosed as suffering from Post Traumatic Stress Disorder.

11. In January 1994 the Club wrote to Dr A Forrest at Sutton General Hospital, where Mr Baker was being treated, and asked the following questions:

“a) Can you confirm the nature of his illness?

b) In your opinion, how long is it likely to last?

c) Is Mr Baker responding to treatment?

d) How long do you think it will be before he is fit to resume his normal duties? I assume you are aware that his position as a casino Pit Boss requires a high level of concentration and the ability to make quick and correct decisions.

e) If he is unlikely to be able to resume his normal job, is there (in general terms) any other type of employment for which he may be suitable?”

12. Dr Forrest responded on 9 February 1994 to the queries raised by the Club as follows:

“Mr Baker experienced a road traffic accident three years ago (January 1991) on his way home from work which resulted in him needing hospital admission and emergency treatment.  Mr Baker has been suffering from a post traumatic stress disorder which has been unusually prolonged and is characterised by depressed mood, with additional symptoms of acute anxiety which become more severe at times of additional stress.

Mr Baker describes an increasing pre-occupation with work issues, his home situation, the road traffic accident, and in particular his ability to function to the high standards that he sets and expects for himself.  His concerns centred around feeling self conscious in front of large groups of people, and the worry that others would be able to see that he could not cope.  This resulted in his depressed mood, feelings of anger, erosion of self esteem and loss of self confidence.  This Mr Baker found to be very distressing not least because it made him acutely aware of even more stress he would be facing at home and externally.

Mr Baker is attending the Day Hospital three days a week and he is attending both group and individual therapy as treatment.  Mr Baker has only recently began his treatment here and is still being assessed; plans for his discharge are not yet definite.

Given the importance of his work to him, planning a return to his full employment is a central issue in his treatment but a definite date is not yet agreed.  A graded return to work may be suitable but this would need to be agreed with your team and Mr Baker beforehand.

In the medium or long term, the prognosis for recovery is good.  However, it must be recognised that his present post has particular stresses, including his responsibilities and the unsocial hours, making planned return to work difficult.” 

13. On 21 March 1994, while Mr Baker was on sick leave, the Club wrote to him stating that it had obtained a report from Dr Forrest which stated that the prognosis for his recovery was good in the medium to long term, but no indication had been given as to when he may be able to return to his normal duties.  The Club pointed out that whilst it had sympathy for Mr Baker’s circumstances, the continued absence of a senior member of staff placed a great burden on management resources.  The Club said that it could not carry on for such a long period without replacing him.  In the circumstances, his employment with the Club was being terminated.

14. A second report, dated 28 July 1994, by Dr Forrest on Mr Baker’s medical condition was prepared for Brierley Collins, solicitors assisting Mr Baker on his claim for damages in respect of the accident.  Extracts from this report read as follows:

“Mr Baker’s psychiatric symptoms and treatment relate directly to his road traffic accident of 14 January 1991.  In addition to the assessments and reports of his progress in the Chiltern Day Hospital, (including discussion with his care worker, Mrs Noelle Halligan), I interviewed Mr Baker for the purpose of preparing this report on the evening of 30 March 1994, meeting him with his wife.

In addition to this information, I have had available correspondence about previous assessments and treatment.  In particular, I have reviewed a detailed medical report of 27 November 1991 prepared by Mr K W Wilkinson MS.  FRCS., Consultant Surgeon; a medical report of 9 December 1991 by Mr A B Griffiths, PhD FRCS, Senior Surgical Registrar and Lecturer in Surgery; and a further letter of 10 February 1992 from Mr Wilkinson.

I have also reviewed a medical report of 26 June 1992 prepared by Dr E Johnson-Sabine MRCGP.  MRCPsych, Consultant Psychiatrist, and Honorary Senior Lecturer, Royal Free Hospital, and a report from Ms Alix Needham B.  Ed DipE Hyp NLP, Director of Life-style Management, who reported on four consultations with Mr and Mrs Baker, which in turn had followed psychotherapy appointments for Mr Baker’s wife.

The conclusions reached in these medical and psychological reports are in agreement (although they are written from different perspectives) and their conclusions are supported by subsequent events, the assessments at Chiltern Day Hospital, and my interview of 30 March 1994.

…

In summary, (as discussed in detail below) Mr Baker is suffering from Post Traumatic Stress Disorder characterised by a change in mood that has been persistent and pervasive (so that his personality and relationships with other people have changed), together with other specific symptoms.  In my view this disorder is wholly attributable to his motor cycle accident.

…

His work as a casino manager routinely involved managing difficult situations and confrontations with gamblers who were argumentative, often after taking alcohol.  He was able to deal with these situations calmly; he is tall and powerfully built, and feels he could remain calm and non threatening while conveying control.  He is clear that he did not experience tension nor anger in these situations, and his wife confirms that he did not bring tension home with him from his work, with his never feeling bothered afterwards by confrontation.

…

When he returned to work after the accident, he was unable to continue his previous calm approach, feeling tense and agitated (although containing this), noting physical symptoms of tension, and returning to smoking which he had previously given up.

…

This emotional isolation, although restricting Mr Baker’s usual interests and markedly damaging his personal relationships, has helped him cope with the aftermath of the accident, although at times only temporarily or ineffectively.  When he returned to work after the accident, he “fooled everybody” by appearing to be coping there, although this was at the cost of high anxiety, and obvious shift in his personality at home.  

…

Turning to the other issues of treatment and prognosis, his wife noted in my interview on 30 March that important milestones in his course since the accident had occurred prior to entering treatment at the Day Hospital.  First had been his return to work (when, as noted above, he disguised his true mental state) and more importantly the recommendation that he go on sick leave again.  The identifiable stresses at work, both psychological and physical (the latter including long hours and the smoky atmosphere) have led to protracted absence on sick leave, leading to his employers terminating his employment (after fourteen years) on health grounds.

Many of his symptoms have been persistent since the accident, although there has been gradual improvement in several of them.  The central symptoms of mood change, tension and emotional withdrawal have persisted.  At present, the prognosis is of gradual improvement, and no date for full recovery, or for improvement to the point where work is possible, or a return to the usual pattern of family relationships can be given.” 

15. In June 1999 the Trustees agreed to pay Mr Baker a breakdown in health pension from the Scheme back dated to 21 March 1994.  He was paid a lump sum of £13,413.69 in July 1999 which represented the arrears of his pension from March 1994 to 31 July 1999 plus interest less tax.  His annual pension at the time was £2,968.56.

16. On 27 November 2001 Dr Forrest wrote to Mrs Baker regarding her husband’s medical condition and commenting on the previous two reports he had given.  A copy of this letter was sent to the Club, but there is nothing to show that either the Club or the Trustees responded to it.  Extracts from this letter are as follows:

“I am responsible for his [Mr Baker’s] psychiatric care during his attendance at Chiltern Day Hospital, from November 1993 to 3 February 1995.

During his attendance, I prepared two reports.  The first was in conjunction with Mrs Noelle Halligan, Charge Nurse/Care Worker at Chiltern Day Hospital written and prepared 9th February 1994, to Mr J.  R.  McErlean, Personnel Consultant, and gave a summary of the initial period of Mr Baker’s treatment in the Day Hospital.

A second was a detailed report of his psychiatric illness, including a discussion of various factors relevant to it, based on his treatment records at the Day Hospital and on a[sic] additional interview for the purposes of preparing the report on 30th March, 1994, which you also attended and contributed to.  Following review of other available reports (1991-1992) I drafted this medical report, 17th May 1994, and it required only minor editing before a final report was signed 28th July 1994.

As indicated both these reports were broad ones, summarising or covering in detail Mr Baker’s illness and treatment to date.

While both reports gave some indication of his likely future progress (as would be expected) they were not written to answer specific questions about the prognosis, and particularly about the evidence that he would or would not be able to return to work.

…

Although both reports left open the possibility that he would return, both reports stressed that there was uncertainty about this, and about other aspects of recovery.

Turning to the two reports in more detail, it should be particularly noted that when Mrs Helligan and I wrote on the 9th February 1994, Mr Baker was then in an early period of his treatment in the Day Hospital.  We noted the unusual length of his Post Traumatic Stress Disorder at that time, and the presence of multiple symptoms.  As the symptoms he experienced were those commonly treated in the Chiltern Day Hospital, (usually with success) a return to work was given a positive emphasis (as a central issue in his treatment) but the uncertainty about this was stressed, noting, “that a definite date has not yet agreed.  A graded return to work may be suitable, but this would need to be agreed with your team and Mr Baker beforehand”.

I think that it is clear that this report could not be read as a statement that he would be able to return to work or to make a full recovery and, and[sic] the particular stresses at work relevant to his possible return when noted.

Turning to the detailed report based on my interview 30th March 1994, the prognosis given (page 7) was a very cautious one (noting a prognosis of gradual improvement).  The report emphasised that no date for full recovery or for improvement to the point where work was possible, or a return to the usual pattern of family relationships, can be given.

As indicated, this detailed report, covering several aspects of Mr Bakers[sic] illness and its background was not written to answer a specific question about when he would be expected to regain health, and in particular was not focusing on whether there where[sic] any factors which might prevent to health and work.

However, within the report there are several aspects specifically detailed that would each be a barrier to recovery.  Although these are clear in the report, I will highlight them again in the framework of the particular question of the prognosis, as it applied in May 1994…

Firstly, my report, noted that he not only had a broad range of psychiatric symptoms …but also that when he entered psychiatric treatment at the Day Hospital his symptoms were already of long standing (since the road traffic accident in 1991).  His symptoms were well-established and severe so that these markedly handicapped him, (preventing a successful return to work which he attempted and failed).

…

Secondly, Mr Barkers[sic] symptoms were not only impaired in themselves, but interacted in ways particularly important in his individual case in holding improvement back.  An important example is that his high level of anxiety in itself, and its particular exacerbation by particular events and events…greatly impaired his sense of being in control and at ease…and also his work …in turn diminishing his ability to make use of treatment.

…

Thirdly, my medical report notes a different interaction between his symptoms that also handicapped treatment and improvement.  As is commonly the case in post traumatic stress disorder, Mr Baker experienced an emotional detachment in ordinary personal interactions …This allowed him to handle other direct symptoms of his disorder and also allowed him to tolerate interactions with others at a superficial level…

Finally, I should again highlight a separate issue noted at the end of my report.  This is that at the time of the report in 1994 there remained significant issues about the future place of medication.  As my report makes clear, his trials of anti depressant medication to date had not produced any clear benefit, and that at that time a further trial of anti depressant medication (or any other medication) was not planned.   

… 

In response to your specific query, had I been asked in 1994 to look critically at the various factors (above) affecting the likely outcome of his illness an[sic] to specifically answer the question of whether he would return to work in the foreseeable future, I would have highlighted all the points above in the way that they are now outlined here.” 

17. Mrs Baker says:

17.1. During 1994 she spoke to Simon Fayne, the Compensation and Benefits Manager at the Club, several times and asked if there was any kind of welfare fund in place for employees in hardship.  She said that she asked a lot of questions about the pension and the bonus scheme, but this did not prompt the Club to consider her husband for an ill-health pension.

17.2. The possibility of an ill-health pension first came to light in April/May 1999, after a financial advisor suggested that she contact the Club and raise the question of an ill-health pension for her husband.  She said that she had a telephone conversation with Mr Talbot, the Company Secretary for the Club and secretary to the Trustees, who acknowledged that her husband’s case should have been referred to the Trustees for consideration of a ill-health pension in 1994, when his employment with the Club was terminated.  

17.3. Mr Talbot had tried to talk her out of initiating any claim for an ill-health pension, suggesting that her husband’s entitlement at the time would be a breakdown of health which would only amount to ‘pennies’ due to his age and therefore not worth claiming.  When asked, Mr Talbot said that her husband could not qualify for an ill-health pension as such benefits were only granted to ‘quadraplegics or the terminally ill with only months to live’.  She said that she was so shocked by what she was told by Mr Talbot that she sent him a letter detailing what they had discussed and asked him to put it before the Trustees when her husband’s case was considered.

17.4. Mr Talbot had asked permission to obtain an up to date medical report on Mr Baker to put before the Trustees and sent them a form to be completed giving their permission.  Mr Talbot sent them a letter saying that he had sent off for the medical report, but subsequently stated that he had forgotten to send for it.   

17.5. Although the Club knew that her husband had not worked since his employment was terminated and without seeing an up to date medical report, the decision was taken that he did not qualify for an ill-health pension.  In June 1999 the Trustees awarded her husband a breakdown of health pension based on the service he had completed but backdated to 1994.

17.6. When the Club wrote to Dr Forrest in January 1994, it asked certain questions which were not fully or directly answered by Dr Forrest.  Dr Forrest in his response stated that Mr Baker was still being assessed as treatment had only recently begun, and did not state that Mr Baker will ever be able to return to his normal employment.  The Club was not entitled to just assume the outcome of treatment without any further research.

17.7. In 1994 a further medical examination or investigation should have been undertaken to determine more accurately Mr Baker’s physical and mental situation.  By this time, it had been determined by Dr Cooke, a consultant at St Anthony’s Hospital, and Mr Baker’s general practitioner (GP) that he should not continue working in his present capacity/environment due to physical and mental problems.  There is no evidence to show that Mr Baker’s GP was ever contacted.  

17.8. The two reports in February and March 1994 by Dr Forrest contradicted each other.  How did the Club and the Trustees form the expectation that Mr Baker ‘would return at some time to work’ on the basis of these documents? Since the medical reports available at the time are contradictory is not the onus on the Club and the Trustees to investigate Mr Baker’s state of health in order to fulfil their duty of care?

17.9. The Club by not informing Mr Baker of the availability of an ill-health pension at the time his employment was terminated, deprived him of the ability to prove his case.   

18. The Club and the Trustees responded:

18.1. It is accepted that in 1994 it may have been helpful to have brought Mr Baker’s attention to the fact that he may qualify for an ill-health pension.  However, neither the Club nor the Trustees believe that they had a duty to do so.  The provisions of the Scheme which are clearly set out in the Scheme booklet, a copy of which is given to every member, state that it is the responsibility of each member to apply for benefits, such as an ill-health pension, if they believe they may be eligible.

18.2. The Scheme broadly provides that the pension payable to a member on early retirement from active status due to “Incapacity” shall be calculated on prospective pensionable service to Normal Retirement Date and on Final Pensionable Salary at the date of early retirement.  This pension is not reduced for early payment.  However, the Principal Company may in its absolutely discretion, if it believes that a member suffering “Incapacity” could be employed in a different capacity by the Employers or otherwise, direct that the early retirement pension payable shall instead be calculated in the same manner as early retirement on grounds of other than “Incapacity”, ie based on accrued pension and with an actuarial reduction applied for early payment.

18.3. The provisions for an ill-heath pension under the Rules neither expressly includes or excludes a reference to return to work at some point in the future.  The Club and the Trustees are advised that the correct interpretation of “Incapacity” under case law refers to inability to follow employment for the remainder of the member’s working life, ie until normal pension date.  The Rules require an assessment of whether the member “could be employed” and, in applying this account has to be taken of whether future employment is possible.  To assist the Club and the Trustees in its deliberations on such matters, the relevant clauses of the Deed were, in fact, amended in November 2000 and June 2001 to reaffirm this approach.

18.4. In deciding what level of benefit should be granted to an individual on grounds of incapacity, the Club has absolute discretion under Rule 15.4.  The Club has adopted the practice of putting the case to the Trustee committee for initial consideration and making of an initial recommendation to the Club, regarding whether the definition of “Incapacity” is satisfied and whether the member could be employed in a different capacity at that time or in the future.  The Club ultimately directs the level of benefit to be granted to the member.

18.5. There was no deliberate attempt by the Club or the Trustees to avoid raising with Mr and Mrs Baker the matter of an ill-heath pension, and at no point was an attempt made to dissuade them from applying for one.

18.6. It is incorrect that Mrs Baker was told that her husband could not qualify for an ill health pension as such benefits were only granted to quadraplegics or the terminally ill with only a few months to live.  In the telephone conversation she referred to, in an attempt to explain the difference between the two ill-health benefits, an extreme example was given of indisputable cases that would qualify for the full benefit and it was explained that there were many cases that were not clear-cut.

18.7. In May 1999 a report was obtained from Dr Reiss on Mr Baker’s current medical condition.  However, after further consideration of the case, the Club concluded that Mr Baker should be put in the same position as he would have been in had his application for an ill-health pension been processed when the left service in 1994.  Consequently, Dr Reiss’s report was not considered as the Club took the view that it was not relevant to an assessment of Mr Baker’s health at the time he left service.  

18.8. The Trustees followed the Club’s directive and considered Mr Baker’s case on the facts and medical evidence that would have been available in 1994.  The Trustees initially considered the report from Dr Forest dated 9 February 1994, and noted specifically the references to the medium to long term prognosis for recovery being good and that a graded return to work might be suitable.  The Trustees also took into consideration that Mr Baker was 43 years old in 1994 and that his normal retirement age was 63.  The Trustees concluded that Mr Baker was likely to return to some form of employment within that 20 year period and accordingly made their recommendation to the Club.

18.9. It was not until 2001 that the Trustees and the Club were made aware of the second medical report by Dr Forrest, dated 28 July 1994.  This report stated that the prognosis was for gradual improvement, although at that time no date for full recovery or for improvement to the point where work was possible could be given.  The Trustees considered this report together with the February 1994 report and concluded that their original recommendation to grant a break in health pension remained correct and advised the Club accordingly.

18.10. Based on the principle that Mr Baker should be put in the same position as he would have been in had his application for an ill-health pension been processed when he left the service of the Club, evidence of how his condition has changed since 1994 was considered irrelevant in determining whether an ill-health pension was payable and, if so, at what level.  

19. Mrs Baker claims that her husband was not given a copy of the Scheme booklet at any time during his service with the Club.  She adds that she did not receive a copy of the Scheme booklet until after she had requested a copy which was after the Trustees had made their initial decision on her husband’s pension.

20. Bond Pearce, Mr Baker’s solicitors, state:

20.1. Incapacity is defined in the Rules and, in the absence of ambiguity, no reference to case law authority on the meaning of the word is required.  The definition of incapacity is clear and unambiguous.  Accordingly, the introduction of the words “inability to follow employment for the remainder of the members working life” is unnecessary and an error in law.  The definition bears a close resemblance to Inland Revenue Practice Notes IR12 which sets down a model for an incapacity test.

20.2. The words “…serious ill health, physical or mental deterioration or disability” in the Rules do not present any ambiguities.  It is clear from the medical reports and the length of time which Mr Baker was absent from work that he suffered serious ill-health, physical and mental deterioration at the time of the termination of his contract of employment.

20.3. The words “normal employment” in the Rules cover Mr Baker’s job as a casino manager and, it is submitted, a similar job.  It is beyond doubt that the Club did not believe that Mr Baker could continue in his current or similar job by virtue of the fact that it terminated his contract of employment due to ill-health.

20.4. The words “seriously impairs his earnings capacity” in the Rules again, should be given their plain meaning and are clearly satisfied in this case.

20.5. Having established that Mr Baker retired before his normal retirement date due to incapacity it is necessary to establish whether the Club acted in breach of its duty of good faith and in breach of the Rules when it exercised its discretion under Rule 15.4.  It is the view that when considering this question the approach adopted should be the same as that taken in the Derby Daily Telegraph case.  Although the Club have absolute discretion to exercise the powers contained in Rule 15.4 it must first believe that Mr Baker could follow different employment.  It is the view that different here means similar rather than any employment.  

20.6. It is beyond doubt that the Club did not believe that Mr Baker could follow similar employment in a different capacity.  Before terminating his contract of employment the Club had obtained a medical report which diagnosed his condition and gave a prognosis for his future employment.  No doubt the Club also considered alternative employment.  Having carried out these tasks the Club decided to terminate Mr Baker’s employment on grounds of ill-health.  The Club therefore did not have the requisite belief in order to exercise the discretionary power under Rule 15.4.

20.7. The Scheme booklet that is applicable to Mr Baker’s case is the 1992 and not the 1994 issue.  There is nothing in the 1992 booklet that refers to a “breakdown in health pension”.   

21. The Club responded as follows:

21.1. The Club was provided with a medical report at the time which indicated that it may be possible for Mr Baker to return to work in the medium to longer term.

21.2. The Club had made several attempts to arrange a meeting with Mr Baker to discuss the medical report it had received and his possible return to work.  Whilst the Club would have preferred to meet with Mr Baker prior to making the decision to terminate his employment this proved impossible.

21.3. The Club did, however, write to Mr Baker informing him that if he recovered sufficiently he should contact the Club again and every consideration would be given if a suitable position was available.

21.4. The decision made in relation to Mr Baker’s pension benefits recognised that, at the effective date of the decision in 1994, he was not in a position to undertake employment.  However, the information available in 1994 suggested that a return to work, whether in the same capacity or otherwise, was likely in the longer term.  This fact has been referred to in various previous correspondence and was clearly relevant in the decision to offer Mr Baker a “breakdown in health pension” instead of a full ill health pension.  This is because a “breakdown in health pension” can be available in circumstances where employment in a different capacity is possible “within a reasonable time”.   Had Mr Baker subsequently recovered such that re-employment was feasible then the Club would have considered employment opportunities whether in his previous or in an alternative position at that time.  It would have been inappropriate and unproductive to have formally considered employment opportunities while Mr Baker was not in a position to consider these opportunities.   

22. Bond Pearce commented:

22.1. It is simply not credible that Mr Baker did not receive assistance because the Club could not arrange a meeting with him.  

22.2. The Club’s evidence based on its conduct at the time, rather than its subsequent interpretation of events, is that no steps were taken because of Mr Baker’s incapacity.  Therefore, it is clear that another job could not be found for Mr Baker.

conclusions

23. The first part of the complaint is that the Club failed in its duty to consider and award Mr Baker an ill-health pension from the Scheme in 1994.  The Club accepts that it would have been helpful in 1994 to have brought Mr Baker’s attention to the fact that he may qualify for an ill-health pension, but does not believe that it had a duty to do so.  While I would not necessarily be critical of a failure to advise an individual member of his particular eligibility I am critical of a failure generally to provide him with information from which he could have established that such a benefit may be available under the Scheme.  

24. The Club says that the Scheme booklet, a copy of which was given to every member in 1994, clearly states that each member was responsible for applying for benefits, such as an ill-health pension, if they believed that they were eligible.  Whilst I do not doubt that the Club had issued the Scheme booklet, I would question whether Mr Baker had received a copy for the following reasons:

· The booklet that the Club says was issued to every member of the Scheme is dated March 1994, the time Mr Baker was on sick leave and about the time his service with the Club was terminated.  

· Mrs Baker denies that her husband was ever given a copy of the Scheme booklet while he was employed by the Club.  There is nothing to show that the Club had issued a booklet prior to March 1994.  

25. Furthermore, the Scheme booklet, dated March 1994, states that if the member is unable to work as a result of serious illness or disability, the Club may agree to let the Trustees pay an ill-health pension.  It is not clear from the booklet that Mr Baker was required to make an application before the Club would consider him for an ill-health pension.

26. Bond Pearce claimed that the Scheme booklet that should be considered in this case is the 1992 and not the 1994 issue, and pointed out that no reference is made in the 1992 booklet to a “breakdown in health pension”.  While I agree that the 1992 booklet makes no mention of a “breakdown in health pension”, in my view, it is irrelevant in this case as to which Scheme booklet applies as it is the Rules and not the Scheme booklet, that governs the way the Trustees operate the Scheme.   

27. However, even though the Club did not consider Mr Baker for an ill-health pension in 1994, it did consider him for one in 1999.  As a result of this he was granted a “breakdown in health pension” backdated to 1994.  There is nothing to show that if the Club had considered this matter in 1994 it would have come to a different conclusion, ie granted him an ill-health pension instead of a “breakdown in health pension”.  Subject to the dispute, with which I deal below, about the kind of pension that he might be awarded it seems to me that the action taken by the Club in 1999 largely redressed any injustice that might be said to have arisen from a failure to have made him aware of the possibility of an ill health pension being awarded.  I have also taken into account that interest has been paid on the backdated pension.  

28. I now turn to the complaint that the Club and the Trustees had failed to award Mr Baker an ill-health pension at the correct time and at the correct level.  The decision as to when Mr Baker should have been awarded an ill-health pension and at what level, lay with the Club and not the Trustees.  It therefore follows that I do not uphold this part of the complaint against the Trustees.

29. The Club by paying Mr Baker a “breakdown in health pension” backdated to 1994 recognises that he met the “Incapacity” criteria under the Scheme at the time.  Under Rule 15 of the Rules the Club has discretion to decide whether a member who satisfies the “Incapacity” criteria should be paid an ill-health pension or a “breakdown in health pension”.  The circumstances in which I may interfere with the exercise of a discretionary power are limited.

30. The Club says that it was advised that “Incapacity” under case law meant inability to follow employment for the remainder of the member’s working life.  The reason given by the Club for granting Mr Baker a “breakdown in health pension” and not an ill-health pension is because, from the facts and medical evidence available in 1994, he was likely to return to some form of employment before his normal retirement age (ie age 63).  The Club specifically refers to the comment made by Dr Forrest in his report of 9 February 1994 that Mr Baker’s long term prognosis for recovery was good and recommended a graded return to work.

31. Bond Pearce stated that the definition of “Incapacity” in the Rules is clear and no reference to case law is required.  Bond Pearce said that the introduction of the words “inability to follow employment for the remainder of the member’s working life” is unnecessary and an error in law.  I cannot agree with these arguments.  The Rules do not clearly indicate the degree of permanency required for the test of “Incapacity”.  Case law has shown that in the absence of any clear indication it is reasonable to interpret “Incapacity” as a condition likely to last until normal retirement age.  I therefore cannot disagree with the Club’s interpretation.  

32. However, satisfying the “Incapacity” test does not mean that the member is automatically entitled to a full ill-health pension.  If this were so, then there would be no need for Rule 15.4.  Indeed, the Club has not argued that that Mr Baker did not meet the “Incapacity” test.  For the Club to pay Mr Baker a “breakdown in health pension”, it had to believe that he was suffering “Incapacity”.  However, once the Club decided that Mr Baker met the “Incapacity” test it had to decide whether or he could be employed in a different capacity within the organisation or otherwise.  The Club says that based on the medical evidence received it was concluded that Mr Baker could return to some form of employment before his normal retirement age.   

33. Dr Forrest’s report of 28 July 1994 was not seen by the Club until 2001.  However, when the Club did see this report it did not change its conclusion to grant Mr Baker a “breakdown in health pension”.  This report was more detailed than the February 1994 report as it took into account reports from other medical practitioners who had treated Mr Baker in the past.  The prognosis given in this report was for a gradual improvement and it was clearly stated that no date for “full recovery or for improvement to the point where work is possible” could be given.  Nevertheless that report was not inconsistent with the view that at some stage in Mr Baker’s normal working life span a return to work could be anticipated.  

34. Dr Forrest in his report of 27 November 2001 stated that his two earlier reports were broad and were not written to answer specific questions about the prognosis and particularly about the evidence that Mr Baker would or would not be able to return to work.  Mrs Baker has also stated that Dr Forrest’s report in February 1994 did not provide full and direct answers to the questions raised by the Club.  I cannot see how Dr Forrest’s report in February 1994 can be regarded as being about anything other than those specific questions.

35. Mrs Baker said that Mr Baker’s GP was not contacted in 1994.  I cannot agree that the Club needed to contact Mr Baker’s GP given that a report had been obtained from Dr Forrest who was working at the hospital where Mr Baker was being treated at the time and was therefore in a better position to assess his condition.

36. Mr Baker claimed that the two reports in February and March 1994 by Dr Forrest contradicted each other.  These two reports clearly stated that the prognosis for Mr Baker’s recovery in the medium to long term was good.  The reports also indicated a return to work, even though no indication was given as to when this may be possible.  I therefore cannot agree that the reports contradicted each other or that any further clarification by the Club or the Trustees was needed.   

37. Bond Pearce stated that the words “normal employment” in the Rules covers Mr Baker’s job as a casino manager and a similar job.  Therefore, what should be considered is whether or not Mr Baker’s condition prevented him from following his current or similar job.  Bond Pearce added that the Club must have believed that Mr Baker was unable to continue in his current or similar job by virtue of the fact that it terminated his contract of employment.  It is not disputed that the Club had terminated Mr Baker’s contract of employment on the grounds that he was unable to do his current job.  However, the Club say they retrospectively put Mr Baker back in the position he would have been in had his application for an ill-health pension been processed when his service was terminated.  

38. Bond Pearce claimed that as Mr Baker retired before normal retirement date due to incapacity the Club acted in breach of its duty of good faith and in breach of the Rules when it exercised its discretion under Rule 15.4.  Bond Pearce added that when considering Rule 15.4 the approach adopted by the Club should have been whether Mr Baker could have followed similar employment rather than any employment.  In this particular context, ie, where admission has been made that the member does have an incapacity preventing him from carrying out his normal employment or severely impairing his earning capacity, it would not to my mind make sense for the employer to interpret the words of Rule 15.4 in the way in which Bond Pearce submits should be done.  I therefore do not accept that the Club has acted in breach of its duty of good faith and in breach of the Rules when it exercised its discretion under Rule 15.4.

39. Bond Pearce has questioned what actions/steps the Club had taken in helping Mr Baker return to work or find another job.  Bond Pearce claimed that, because of Mr Baker’s incapacity, no steps were taken by the Club.  The Club stated that it had offered to consider Mr Baker if he were to make contact in the future, provided he had recovered sufficiently and a suitable position was available.  I see no obligation for the Club to take such action.

40. Undoubtedly the pension paid to Mr Baker was at the less generous end of the spectrum open to the Club but I cannot see from the evidence that the decision was so unreasonable that no reasonable employer could reasonably have reached it.  In those circumstances I do not regard the decision as amounting to maladministration.  

41. Thus overall I conclude that the only maladministration lay in not providing Mr Baker with sufficient information and the injustice resulting from that included a delay in granting his pension.  As noted above the payment of interest on the backdated extent of that pension has largely redressed that injustice but I recognise that the maladministration also caused some distress and inconvenience for which I make an appropriate direction below.  

DIRECTIONS
42. Within 28 days of this determination the Club shall pay £250 to Mr Baker to redress the outstanding injustice caused by the maladministration I have identified.  

DAVID LAVERICK

Pensions Ombudsman

23 June 2003
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