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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr P Wright

Scheme
:
Metal Castings Group Pension Scheme
(formerly The Calder Group Pension Scheme)



Employer
:
Metal Castings Limited (MCL)

THE COMPLAINT (dated 12 November 2001)

1. Mr Wright has complained of injustice as a consequence of maladministration on the part of MCL in that they did not consider his request for early retirement from active service.  Mr Wright is concerned that other members who left the Scheme some twelve months before him received higher lump sums.

Trust Deed and Rules

2. Rule 5.1 in the First Definitive Deed dated 21 September 1995 provides,

“Retirement at Normal Retirement Date
A Member who leaves Service at Normal Retirement Date shall receive a yearly pension for life of 1/70th of his Final Pensionable Earnings for each complete year of Pensionable Service, together with an additional 1/840th for each complete month.”

3. Rule 5.3 provides,

“Early retirement (not because of Incapacity)
A Member who leaves Service before Normal Retirement Date but after reaching age 50 may, with the consent of the Principal Employer, choose an immediate pension.  The pension shall be calculated as described in Rule 5.1 but reduced for early payment on a basis certified as reasonable by the Actuary.

The Trustees must be reasonably satisfied that the pension is at least equal in value to the preserved pension (including future increases) to which the Member would otherwise have become entitled on leaving Service.”

4. Rule 5.4 provides,

“Early retirement for Incapacity
A Member who with at least 2 years Pensionable Service leaves Service before Normal Retirement Date because of Incapacity may, with the consent of the Principal Employer, choose an immediate pension.  The Pension shall be calculated as described in Rule 5.1 but as if Pensionable Service included one-half of the period up to Normal Retirement Date.

The Trustees must be reasonably satisfied that the pension is at least equal in value to the preserved pension (including future increases) to which the Member would otherwise have become entitled on leaving Service.

Until Normal Retirement Date the Trustees may from time to time review whether the Member continues to suffer from Incapacity.  If they are not satisfied that he does, they may suspend the pension for any period(s) up to Normal Retirement Date or reduce it to what could have been paid under Rule 5.1 (reduced on the advice of the Actuary if the Member has given up pension for a lump sum and disregarding the age limit of 50).  The Trustees shall adjust any dependants’ pensions appropriately on the advice of the Actuary.”

5. A Second Definitive Deed was executed on 23 June 2000.  Rule 11.1 of this deed provides,

“Retirement before Normal Retirement Date
11.1
An Active Member may with the consent of the Principal Employer retire from Service on immediate pension at any time after he attains age 50… The amount of the pension shall be calculated in accordance with Rule 11.3 but shall be subject to the limits in the Revenue Requirements Appendix.

11.2
An Active Member with at least two years’ Pensionable Service may retire from Service on immediate pension at any time if he is leaving Service because of ill-health or incapacity…

11.3 The rate of the immediate pension payable under Rule 11.1 shall be calculated as if the Active Member were retiring at Normal Retirement Date under Rule 10.1 based upon the number of years and months of Pensionable Service he has actually completed at the date of retirement but discounted at such a rate (not exceeding the rate recommended as appropriate by the Actuary) as the Trustees may decide taking into account the Active Member’s sex and age at the date such pension commences PROVIDED ALWAYS THAT no such discount shall be applied in the case of

11.3.1 a Cookson Scheme Transferee who retires within ten (10) years of his Normal Retirement Day due, in the opinion of the Principal Employer, to redundancy;

11.3.2 a Cookson Scheme Transferee who has completed twenty-five (25) years Pensionable Service (including for the avoidance of doubt all Credited Pensionable Service granted as a result of his transfer from the Cookson Group Pension and Life Assurance Scheme), and

11.3.3 a Category 3 Member who retires over the age of sixty (60).

11.4 The rate of the immediate pension under Rule 11.2 shall be calculated…

11.5 The amount of the immediate pension under this Rule shall be reduced if in the opinion of the Trustees the level of benefits payable to the Active Member at State Pension Age would otherwise be less than required under the Contracting-out Appendix…”

6. A ‘Cookson Scheme Transferee’ is defined as,

“a Member who was previously a member of the Cookson Group Pension and Life Assurance Scheme for Senior Executives and/or the Cookson Group Pension Plan and in respect of whom a transfer of assets has been received into the Fund from either or both of those schemes”

7. Rule 13.5 provides,

“Where a Deferred Pensioner

13.5.1 has attained age 50 and he is not still in Service, or

13.5.2 falls ill or suffers some other incapacity…

the Trustees may with the consent of the Principal Employer offer the Deferred Pensioner the option of taking an immediate pension instead of the deferred pension.  The immediate pension shall be of an appropriately reduced amount determined by the Trustees with the agreement of the Principal Employer on a basis certified by as reasonable by the Actuary, PROVIDED THAT this option shall not be exercised if the level of benefits prospectively payable to the Deferred Pensioner at State Pension Age would be less than that required under the Contracted-out Appendix.”

Background

8. According to Mr Wright (who is a Cookson Scheme Transferee), at the beginning of April 2000 he and a colleague were told that, for business reasons, MCL could no longer support two nightshift managers.  Mr Wright says that he and his colleague were both asked to prepare presentations for the Human Resources Manager and the Works Manager in order for them to decide who to retain.  He says that, when he asked what the alternative would be if he was not chosen to run the nightshift, he was told that MCL did not yet know.  According to Mr Wright, in the following week, MCL announced that they would be making twelve employees redundant.

9. Mr Wright says that because of his health, the extra stress of covering additional areas and his anger at the position he was put in, he notified MCL that he wished to be considered for redundancy and early retirement.  Mr Wright has provided a copy of a letter, dated 11 April 2000, to the Works Manager.  In this letter Mr Wright said he was putting himself forward for voluntary redundancy, if the package was acceptable and included his pension.  MCL say they cannot locate either the original or a copy of this letter.

10. According to Mr Wright, he was asked to give his presentation on 18 April 2000 to the Human Resources Manager and the Works Manager.  Mr Wright says that, when he arrived to do this, he was asked whether he wanted to make the presentation or discuss his letter to the Works Manager.  He says they discussed his redundancy package and the Human Resources Manager asked him if he realised that he would ‘lose’ approximately 20% of the pension.  Mr Wright says that he assumed that this was a reference to an actuarial reduction of 4% per annum for the five years remaining to his normal retirement date.  According to Mr Wright, he was told that the Human Resources Manager would process the paperwork but that Mr Wright would have to write to him asking for his pension after he had left the company.  Mr Wright says that he asked if, because of his health problems, MCL would consider him for an ill health pension.

11. On 20 April 2000 the Human Resources Manager wrote to Mr Wright,

“Following your recent note I am writing to clarify the basis of figures quoted to you.  This is as follows:-

1. Pay in lieu… 6024

2. Redundancy… 6900

You have also raised a question regarding pension entitlements.  As I outlined to you, the normal date for retirement is 65.  If you would like a pension prior to normal retirement date it will be subject to a reduction on the basis of a calculation by the scheme actuary.

As I confirmed to you, given that you are over 50, you will be eligible to request a pension immediately after you leave the Company.  If this is what you wish to do, please contact me once you have actually left the Company in order to pursue your pension option: I will immediately pass this to the trustees for action.

I recognise that this has been a stressful period for you and I hope that we can quickly resolve any queries you might have.”

12. Mr Wright’s employment was terminated on 21 April 2000.  He says that, when he went to sign for his redundancy, he was told that MCL did not consider Mr Wright’s need for a heart by-pass operation as ill health.  Mr Wright wrote to the Human Resources Manager on 1 May 2000,

“Now I have officially finished working for “Metal Castings Ltd”, I wish to apply for my pension from the company as per our conversation on Fri 28th, I would like them to seriously consider allowing me to take early retirement through ill health.

I enclose a copy of my doctors certificate this is for 2 months and he will keep repeating as long as necessary I can get a letter substantiating this if required.

The only reason I chose to take redundancy was because of my health and the position I was being put into, I managed the whole night shift on and off for several years I know the stress it cause’s (sic) and energy required to do the job correctly with all the new projects coming along it is going to be a mammoth task!

As there were no other suitable jobs available I had no option but to leave?

Please inform me as soon as possible of your decision plus any contact numbers I need if any with the pension company.”

13. When he did not receive a response, Mr Wright says he contacted Aon (the Scheme Administrators).  Mr Wright was sent a Certificate of Entitlement to Benefits, which quoted a pension earned up to his date of leaving (21 April 2000) of £8,916.52 per annum.  He was also sent a Retirement Quotation Form for retirement on 17 June 2000 (five years prior to Mr Wright’s normal retirement date), which quoted a pension of £6,286.14 per annum.

14. When Mr Wright queried the reduction to his pension if he retired with effect from June 2000, Aon explained,

“Under the rules of the scheme, an early retirement factor is applied to deferred members benefits when a request for a retirement quotation is received.

There are provisions in the rules for the early retirement factor to be waived but these apply to active members only.  Please note that the principal employer has to approve all cases of early retirement.”

15. MCL also confirmed that they considered the early retirement factor applied to Mr Wright’s pension to be correct.  They informed Mr Wright that he had been treated the same as other employees who had left the company in the previous twelve months.  Mr Wright was told,

“The Trust Deed and Rules stipulates the benefits that you are entitled to on retirement under Rule 13.5 [see paragraph 7].  This says that the Trustees (with the consent of the Principal Employer) may offer the option of an immediate pension as an alternative to a deferred pension.  It also states that the pension offered shall be reduced to take account of early payment on a basis certified as reasonable by the Actuary to the Scheme.  There are no special benefit entitlements for ill-health retirees other than the fact that they can retire at any age.”

16. Mr Wright wrote to MCL and the Trustees appealing against the level of reduction to his pension.  He referred to his enquiry about ill health retirement and said that he had received only an oral response.  However, Mr Wright then went on to say that he no longer wanted to pursue ill health retirement.  Mr Wright contacted OPAS for advice and subsequently brought a complaint under the Scheme’s Internal Dispute Resolution (IDR) procedure.  At this time Mr Wright also queried why there had been no mention of a fixed pension of £480 per annum which he had accrued in a previous scheme (The Cookson Group Pension Plan).  He referred to a benefit statement dated 5 April 1993 from the Cookson Scheme which had included a pension transferred in from a previous employer’s scheme of £480 p.a.

17. On 12 March 2001 MCL wrote to Mr Wright confirming that they considered that his benefits had been calculated in accordance with the Rules.  With regard to retirement on the grounds of ill health, MCL said that, at the time Mr Wright was employed by MCL, there had been no evidence that his performance had been adversely affected by ill health.  With regard to the pension of £480, MCL said that they were investigating whether there should be a separate fixed pension in respect of pre-1978 service.

18. The Trustees issued their stage two response on 6 April 2001.  They referred to Rules 11.1 and 13.5 (see paragraphs 5 and 7).  The Trustees said that they did not have the authority to waive the reduction factor which applied under Rule 13.5 and therefore did not uphold Mr Wright’s complaint.  They also said that they had not been informed that Mr Wright had applied for early retirement before he left the Company.  The Trustees said that Rule 11.1 required the consent of the Principal Employer and, since they did not receive Mr Wright’s request, they assumed that this consent had not been given.

19. In response to an enquiry from OPAS, the Trustees said that they had contacted Mr Wright’s previous employer, Cookson, regarding any pre-1978 benefit.  Aon subsequently wrote to Mr Wright explaining that Cookson had confirmed that he would be entitled to a pension from The Cookson Group Pension Plan at normal retirement age, amounting to £37.56 per annum.  Mr Wright has supplied copies of the information he was given at the time of his transfer from the Cookson Scheme to the Calder Group Pension Scheme.  The notes accompanying the Transfer Consent Form say that, in respect of his service to 30 September 1994, Mr Wright had accrued a pension of £5,691 p.a., which increased in line with his salary, and £480 p.a., which was fixed.  Mr Wright was offered an additional period of 18 years and 238 days in the Calder Scheme in respect of these pensions.  He was told that the service credit would give him an accrued pension of £5,751 p.a.  in respect of his earnings related pension and £224 p.a.  in respect of the fixed pension.  The notes explain,

“You will notice that the service credit in respect of your fixed pension… produces a lower accrued pension than your Cookson fixed pension.  This is because the new Calder Scheme benefit will increase in line with your Pensionable Earnings whereas your fixed pension… would not have changed before it came into payment.  The two benefits are, however, equal in value on the basis of the assumptions set down in the Sale Agreement.”

20. Mr Wright signed the Transfer Consent Form on 22 September 1994.  The additional 18 years and 238 days is shown on Mr Wright’s 1999 Benefit Statement from the Calder Scheme.  MCL have also confirmed that both the escalating pension and the fixed pension of £480 p.a.  were transferred into the Calder Scheme in 1994.  An additional pension of £37.50 in respect of pre-1978 service remains in the Cookson Scheme.

21. The announcement to the former members of the Cookson Scheme also refers to early retirement and states,

“In certain circumstances, if the Company consents, you may be able to retire prior to NRD.  If you do, your pension will be calculated using the same formula used at NRD except that your Final Pensionable Earnings and Pensionable Service will be as the date of early retirement and the pension may be reduced to take account of its early payment.

The transfer value paid from the Cookson Scheme makes some allowance for Cookson’s past practice of early retirement.  In both the Cookson and Calder schemes all early retirements (non-ill health) require Company consent.  The Calder Group will review their policy in this area from time to time and will deal with each case on its merits.”

22. The Scheme Actuary has provided copies of the Early Retirement Factors for a normal retirement age of 65.  For retirement at age 60 from active service, the factor is 0.74.  For retirement at age 60 from deferred status, the factor is 0.705.  Thus, had Mr Wright retired from active service, his pension would have been £6,598.22 p.a.  rather than the £6,286.14 p.a.  he was offered for early payment of his deferred pension.  MCL were asked to confirm whether or not any other members retired from active service around the same time that Mr Wright left.  MCL have confirmed that Mr Wright was one of six employees who were made redundant at that time and that none of the others retired from active service.

23. Mr Wright provided a list of members who, he said, had received enhanced lump sum payments when they left.  He identified the members by their kind of job, their age on retirement and the amount of lump sum they received but he did not provide any names.  Aon were asked to identify the members and provide an explanation of the lump sums they received.  The Company identified twelve people who left between April 1999 and April 2000 and Aon provided details of how their pension scheme’s tax-free cash sums had been calculated.  The calculations did not include any payments these members may have received by way of redundancy payments.  Mr Wright says more people left then the twelve people identified by the company.  He also refers to one of these members receiving successively increased offers for the lump sum element of his pension.

24. The calculations show that these members received their scheme benefits without enhancement.  In each case the Inland Revenue maximum tax free cash sum was calculated and members were allowed to take this if the residual pension covered their Guaranteed Minimum Pension (GMP) at State Pension Age.  In a number of cases (including Mr Wright) the residual pension was not sufficient to cover the GMP and the amount of tax free cash sum was restricted.  With the exception of two cases, the amount of the tax free cash sums paid to these individuals was less than Mr Wright had stated to be the case.  Where the tax free cash sums matched the amounts suggested by Mr Wright, only one individual had been able to take the Inland Revenue maximum; the other had their lump sum restricted because of the GMP.  One member was able to take unreduced benefits because he was an ex-Cookson member retiring from active service.

CONCLUSIONS

25. Under Rule 5.3 (see paragraph 2), a member may, with the consent of the employer, choose an immediate pension on leaving service after age 50 but before reaching normal retirement age.  The letter from the Human Resources Manager dated 20 April 2000 indicates that Mr Wright had raised the question of early retirement prior to his actually leaving the company.  Whether this was in his letter to the Works Manager dated 11 April 2000 or not is largely irrelevant.  That MCL are unable to trace a copy of this letter is not of great consequence.

26. What is important is the response from the Human Resources Manager to Mr Wright’s question about taking early retirement.  In his letter he told Mr Wright that, as he was over 50, he would be eligible to request his pension immediately after leaving the Company.  This accords with what Mr Wright says he was told in the meeting on 18 April 2000.  This is not strictly a true reflection of the Scheme Rules.  Mr Wright could under those rules request early retirement prior to leaving the company and, if the company consented, could then receive his pension immediately.  The company is not obliged to give its consent.   

27. Whether or not they give consent in these circumstances is a matter of discretion to be exercised by MCL.  They are not obliged to agree to early retirement as well as redundancy.  The comments made by the Human Resources Manager could be interpreted as meaning that MCL did not wish to agree to retirement from active service, but that Mr Wright could still apply for early payment of his deferred pension after he had left.  If this was the intention it might have been better expressed but in view of later events I do not regard this as a source of injustice.  

28. If MCL had agreed to early retirement, Mr Wright would have forfeited his redundancy payment of £6,900.  The difference between the pension Mr Wright would have received on retirement from active status and the pension he will receive is £312.08 per annum.  Mr Wright could, if he so chooses, use the redundancy payment to purchase an annuity which could be expected to be equal or greater than the amount of pension he says he has lost.  In these circumstances, I cannot see that Mr Wright has suffered any loss by being given a redundancy lump sum rather than an early retirement pension.  Consequently, I do not uphold his complaint against MCL.

29. As far as the enhancement of lump sums is concerned, it seems to me that Mr Wright is not distinguishing between a redundancy payment and a lump sum figures he has quoted as being received by other members.  The amount of the lump sum payable as a benefit under the pension scheme is unlikely to be negotiable in the way that Mr Wright describes.

30. The complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

16 March 2004
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