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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr J H Adshead

Scheme
:
The M&G Variable Income Fund

Respondent
:
James Hay Pension Trustees Limited (James Hay)

MATTERS FOR DETERMINATION (dated 11 January 2002)

1. Mr Adshead, through his accountants – Robertshaw & Myers, claims that James Hay failed to administer properly a net contribution of £10,395 which he had paid to the Scheme on 1 April 1999.  He states that as a consequence of James Hay’s failure he has 

1.1. lost tax relief amounting to £3,105 that would have been paid to the Scheme in respect of this contribution; 

1.2. had to pay additional income tax of £1,499.40 in respect of the tax year 1998/99; and 

1.3. incurred costs of £1,000, in having to obtain professional advice to deal with this matter.   

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.  

RELEVANT PROVISIONS

3. The Inland Revenue Guidance Notes IR 76 (IR 76) describes the practice of the Inland Revenue in approving the operation of personal pension schemes.  Paragraphs 14.11 to 14.13 of IR 76 under the heading “Estimate and evidence of earnings” state:

“14.11
An estimate of earnings must always be given in writing by the individual and cannot be given by a third party such as an accountant, agent or independent financial adviser.  Similarly it is not acceptable for a third party to record evidence of earnings in support of an estimate.  Evidence of earnings must be seen and recorded by an authorised representative of the personal pension scheme.

14.12 Reasonable documentary evidence should be obtained in support of the applicant’s estimate of earnings.  This may be – 

· the payslip for the latest pay period or for the last pay period of the preceding tax year, or

· P60 for the previous tax year.

A copy of the evidence need not be retained; it will be sufficient to record – 

· the amount shown, 

· the date evidence was obtained and

· what form it took.

The estimate and the documentary evidence should be obtained within 30 days after the date on which the individual first pays a net contribution.  If it is not provided within that period the arrangement should be cancelled and the contribution refunded.

…

14.13 It will also be acceptable for evidence to be supplied by the applicant’s employer.  This may be in the form of –

· suitably headed notepaper giving details of the rate of pay (preferably but not necessarily related to a tax year) or

· on a form provided by the scheme administrator.

In either case the form should be signed by the employer or a person nominated by the employer to provide the information.”

MATERIAL FACTS

4. The Scheme is a self-invested personal pension (SIPP) arrangement set up for Mr Adshead.  

5. On 13 April 1999 M&G Securities Limited (M&G), the investment managers for the Scheme, wrote to James Hay enclosing the application form Mr Adshead had completed in respect of a single contribution he had made of £10,395 to the Scheme.  The letter referred to an earlier telephone conversation and stated that the cheque for £10,395 would be sent that day.  M&G added that it had received the cheque on 1 April 1999, and therefore the contribution needed to be invested for the 1998/99 tax year.

6. The application form was signed and dated 30 March 1999 by Mr Adshead and the following points are noted:

· Section 2 of the application form was headed “Earnings details – this section need only be completed where contributions are being paid to the Plan by you or your employer”, and followed by the question “What are your estimated gross earnings for the current tax year?”.  The question was left unanswered.  The question was followed by a note referring to section 10 for evidence of earnings.

· Section 10 headed “Evidence of earnings – not required where the only Plan investment is a transfer payment” stated that the Inland Revenue required the member to provide evidence of his estimated earnings, as referred to in section 2.  It warned that if evidence of earnings was not received within 30 days of the first contribution being paid, the application would be cancelled and the contribution refunded.  It added that rather than sending the evidence with the application the member could provide this to his adviser, who could sign below.  The section that followed required the adviser to state whether the evidence produced was the member’s latest payslip or other document, such as a letter from the member’s employer, and certify that that he had seen the evidence and agreed with the estimate of the earnings in the application.  This section of the application form was signed and dated 9 April 1999 by Mr J Leach, employed by Chambers and Newman Limited, and he stated that the evidence produced was a letter from Mr Adshead’s employer.  

7. On 16 April 1999 James Hay wrote to Mr Leach as follows:

“I am writing to confirm safe receipt of a cheque for £10,395.00 in respect of the employed contribution.

This money has been banked into the client’s designated trustee bank account.  However, I understand that this is a net contribution and we will need the following:

· Signed and completed Certificate fo<sic> Eligibility (enclosed)

· Estimate of earnings for the current tax year

· Evidence to back the estimate up ie A certified copy payslip or P60.

Please note that we must receive the above within 30 days or the cheque will be refunded.  I am also enclosing a PP42 and PP43, in order that you may use Carry-back or Carry-forward.”

8. On 12 May 1999 Mr Leach responded to James Hay enclosing the signed and completed Certificate of Eligibility, a certified copy of Mr Adshead’s March 1998 payslip and a letter from Mr Adshead’s accountant, dated 7 May 1999, stating that the payment of £13,500 was an eligible payment in respect of the tax year 1998/99.  Mr Leach asked for confirmation that the contribution had been invested with effect from the date it was received and asked for a Personal Pension Contribution Certificate (PPCC) together with Form 120.

9. James Hay replied to Mr Leach on 25 May 1999 confirming safe receipt of the Certificate of Eligibility and the certified copy of Mr Adshead’s payslip.  James Hay said that on receipt of the relevant carry back or carry forward form, it would be able to check the level of contribution made and produce a PPCC.

10. On 20 January 2000, following an earlier telephone conversation, Robertshaw & Myers sent James Hay a copy of form PP43 in respect of the contribution paid during the year ended 5 April 1999.  Robertshaw & Myers also confirmed that Mr Adshead’s income for the year ended 5 April 1998 as per his 1997/98 income tax return was £28,297.  

11. In a letter dated 31 January 2000 to Robertshaw & Myers, James Hay enclosed the PPCC for Mr Adshead’s contribution.  The PPCC stated that Mr Adshead had agreed to pay the sum of £13,500 on a single basis commencing on 1 April 1999 before deduction of tax at the basic rate.  A note towards the bottom of the PPCC states that the certificate did not guarantee that contributions would qualify for tax relief and was issued for the purpose of production to the Inland Revenue.

12. On 18 June 2000 James Hay wrote to Sedgwick Financial Services, Mr Adshead’s new advisers, informing them as follows:

“We have recently had an audit from the Inland Revenue who reviewed the contribution made by Mr Adshead.  They noted that we had not received all the requirements necessary to validate the contribution.  Although requesting the items from the previous broker, Chambers & Newman, we never received the client’s estimate of earnings or the carry back or carry forward forms (PP42 & PP43) to allow the contribution to be accepted.  James Hay never issued a PPCC in respect of the contribution due to the absence of the above items.

The Inland Revenue had advised that the tax reclaim should not be allowed to remain in the pension fund and one of the following must be undertaken:

1. The contribution of £10,395 is refunded to the client and the associated £3,105 tax reclaim returned to the Inland Revenue.

2. The contribution of £10,395 can remain in the pension fund but either the client or the pension fund repay the tax reclaim of £3,105 to the Inland Revenue.”

13. In July 2000 James Hay informed Mr Adshead that 

13.1. The letter of 18 June 2000 to Sedgwick Financial Services had stated that it had not received an estimate of Mr Adshead’s earnings to validate the contribution of £10,395.  

13.2. Its records show evidence of earnings, but the Inland Revenue (Guidance Notes IR 76) states that it must be in possession of both an estimate and evidence of earnings.  

13.3. The letter of 25 May 1999 to Mr Leach clearly stated that upon receipt of the carry back/carry forward form, it would check the level of payment made and produce the appropriate contribution certificate.  However, this form was never received.  

13.4. The Inland Revenue deemed the contribution to be invalid because of absence of the carry back/carry forward form along with the estimate of earnings.

14. Robertshaw & Myers, on behalf of Mr Adshead, state:

14.1. They were appointed accountants to Mr Adshead in January 2000.  Shortly after their appointment they received a telephone call from an employee of James Hay and provided the information requested.  Subsequently a PPCC was issued stating that “the member has agreed to pay the sum of £13,500 on a single basis commencing 1 April 1999 before deduction of tax at the basic rate”.  On this basis both they and Mr Adshead assumed everything to be in order.

14.2. After 5 April 1999 Mr Adshead no longer had net relevant earnings sufficient to obtain tax relief as he retired on 30 June 1999.

15. James Hay responded:

15.1. On 13 April 1999 M&G telephoned to state that the cheque for £10,395 it had received for Mr Adshead had been mislaid.  M&G asked James Hay to accept this contribution, with tax relief of £3,105, to be backdated to 1 April 1999 in order that Mr Adshead might receive the appropriate tax relief within that tax year.  James Hay agreed as a concession to reflect this payment on its database as backdated to 1 April, subject to M&G providing proof of earlier receipt.

15.2. James Hay received from M&G on 14 April 1999 Mr Adshead’s original application form, which was proof that the contribution had been paid, and on 15 April 1999 M&G sent a cheque for £10,395 in respect of the contribution paid.  The cheque was banked into Mr Adshead’s SIPP bank account, on 15 April 1999.  M&G confirmed at the same time that the investment would be backdated to 3 April 1999.

15.3. On 16 April 1999 a letter was sent to Mr Leach acknowledging safe receipt of the cheque and requesting the information contained in this letter.  The letter was a standard response issued where its requirements had not been fully met.  It accepts that the letter could have been more pointed as to what was outstanding.  At this stage, no evidence or estimate of earnings to justify the level of contribution that had been made to the Scheme.

15.4. On 5 May 1999 the contribution of £10,395 was invested from the SIPP bank account with M&G.  This made it even more awkward for a refund to be made, should it be needed, had its requirements not been met.

15.5. On 13 May 1999, when Mr Leach sent the Certificate of Eligibility and a copy of Mr Adshead’s March 1998 payslip, no estimate of earnings or PP42 or PP43 form was sent.  It was obvious to anyone viewing this information alone that Mr Adshead had over-contributed to his SIPP.

15.6.  16 May 1999 was the date James Hay required all supporting documentation to be received to validate the contribution.  The consequence of not complying with this was that the contribution became invalid and should therefore be returned.

15.7. The letter of 25 May 1999 to Mr Leach confirmed receipt of the Certificate of Eligibility and Mr Adshead’s March 1998 payslip and pointed out that the carry back/carry forward form was needed before the PPCC could be issued.  No mention was made of the estimate of earnings, although this was still outstanding.

15.8. On 23 September 1999, £3,105 representing the tax reclaimed on Mr Adshead’s contribution was received and banked in his SIPP bank account.  This amount should never have been credited to the SIPP bank account but should have been credited as a refund in James Hay’s own suspense account.  This amount was reversed from the SIPP bank account on 7 June 2000.  Therefore, Mr Adshead benefited from the interest earned of approximately £102 for the 257 days this duplicated amount was in his SIPP bank account.

15.9. On 28 September 2000 the tax reclaimed was refunded to the Inland Revenue.  Again Mr Adshead would have benefited on the interest earned, which would have been approximately £181 for the 455 days this money was in his SIPP bank account, had this money not been immediately invested.

15.10. James Hay had accepted Mr Adshead’s contribution in good faith, with a concession of backdating it to 1 April 1999.  This contribution should have been declared invalid on 16 May 1999 and returned, which James Hay admits was not carried out.  

15.11. The Inland Revenue subsequently audited the file and declared the contribution invalid and therefore no tax could be reclaimed.

CONCLUSIONS

16. James Hay informed Mr Adshead that the Inland Revenue had deemed the contribution of £10,395 invalid, and consequently no tax was reclaimable, because of the absence of the carry back/carry forward form and the estimate of earnings (see paragraph 13).  There is nothing in IR 76 that states a carry back/carry forward form is needed to validate a contribution.  However, the evidence shows that in January 2000 a copy of a completed carry back (PP43) form was sent by Robertshaw & Myers to James Hay (see paragraph 10).  This is substantiated by the fact that James Hay subsequently issued a PPCC for this contribution.  James Hay denied issuing a PPCC for this contribution.  On the evidence available, I find, on the balance of probability, that James Hay did receive the PP43 form and had issued the PPCC for Mr Adshead.  The absence of the PP43 form when the Inland Revenue carried out its audit is clearly not due to the fact that James Hay was not sent a copy of this document.  This can only mean that the James Hay had either misplaced or lost this document.

17. In my view, the main reason for the Inland Revenue’s decision to invalidate the contribution of £10,395 is because of the absence of the estimate of earnings for Mr Adshead for the 1998/1999 tax year.  Section 2 of the application form where Mr Adshead should have given this information was left blank.  IR 76 required this information to be given in writing by the applicant, Mr Adshead.  Mr Adshead had clearly not provided this information in writing.  Mr Leach, as Mr Adshead’s adviser, should have pointed this out to him, but there is no evidence to show that he did.  James Hay in its letter of 16 April 1999 to Mr Leach did point out that the estimate of earnings for Mr Adshead was outstanding, but had incorrectly stated that it was for “the current tax year”, ie the 1999/2000 tax year.  However, it is obvious that the information required was for the tax year 1998/1999 and not 1999/2000.

18. The estimate of earnings for Mr Adshead was still outstanding when the 30 day deadline came to an end on 16 May 1999.  Apart from the letter of 16 April 1999 there is nothing to show that James Hay took any action before the deadline to remind Mr Adshead or his adviser, Mr Leach, that this information was outstanding.  IR 76 required that an arrangement should be cancelled and the contribution refunded if the estimate and other documentary evidence are not provided within the 30 day period.  James Hay admitted that it should have refunded the contribution, but did not do so.  However, Mr Adshead’s complaint is not about the fact that the contribution was not refunded but that he is unable to reclaim the tax.

19. While I would accept that James Hay’s level of administration in this matter falls well short of the standard that should be expected, I cannot criticise it for the loss of tax relief on Mr Adshead’s contribution.  This is because Mr Adshead, and no one else, was required to provide the estimate of his earnings and had not done so, and this was the main reason for the Inland Revenue’s decision to invalidate the contribution.  Consequently, I do not uphold the complaint against James Hay.  

DAVID LAVERICK

Pensions Ombudsman

28 August 2003
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