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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs M Hunt

Scheme
:
Local Government Pension Scheme (the Scheme)

Respondent
:
Gedling Borough Council (the Employer)

THE COMPLAINT (14 September 2001)

1. Mrs Hunt complains of maladministration by the Employer in causing unnecessary delay in dealing with her application for an injury allowance under Part V of the Local Government (Discretionary Payments) Regulations 1996.  She alleges that as a result of maladministration she has suffered injustice, in particular distress and inconvenience.

2. Payment of an injury allowance is governed by the Local Government (Discretionary Payments ) Regulations 1996.  Part V covers Injury Allowances, etc.  In Part V, Regulation 34 provides,

“Loss of employment through permanent incapacity

(1) If-

(a) as a result of anything he was required to do in carrying out his work a person who is employed in a relevant employment-

(i) sustains an injury

(ii) contracts a disease; and

(b) he ceases to be employed in that or any other relevant employment as a result of an incapacity which is likely to be permanent and was caused by the injury or disease,

he shall be entitled to an annual allowance not exceeding 85 per cent of his annual rate of remuneration in respect of the employment when he ceased to be employed.”

MATERIAL FACTS

3. Mrs Hunt was employed as a Secretary to the Head of Planning until she retired in October 1997.  She is recorded as having sustained an injury at work on 1 April 1992 which had been recorded as ‘severe pain and discomfort to right arm, wrist and fingers and swelling to fingers of right hand’.  Mrs Hunt’s medical condition deteriorated and a report prepared by her GP, Dr Thornton as a result of an examination on 28 March 1997, concluded that:

“At the time on examination I noted signs of osteoarthritis in the fingers of both hands.  She also had a mild right-sided tennis and golfer’s elbow.”

4. Mrs Hunt was referred to Consultant Rheumatologist Dr Deighton on 22 April 1997.  His report reads:

“The diagnosis here is a clinical one of work-related upper limb disorder, or what some authorities have previously called repetitive strain injury.

…Unfortunately, if her terms and conditions of service are not modified it is extremely likely that her arm symptoms will go from bad to worse, so even prolonged periods of rest would be less and less efficacious”

5. Mrs Hunt retired on ill-health grounds in October 1997 and has been in receipt of a pension from the Scheme since then.

6. On 14 August 1998 Mrs Hunt’s union, UNISON applied on her behalf for an Injury Allowance under Part V of the Local Government Pension Scheme Regulations 1996.

7. On 1 September 1998 the Employer confirmed that it was requesting medical advice from the Occupational Health Physician, Dr Hui on the extent to which Mrs Hunt’s disablement was caused by her employment.

8. On 15 July 1999, UNISON requested a progress report from the Employer and David Archer, the Personnel Manager replied saying:

“At the moment this Authority does not have an injury allowance scheme that could be applied to Mrs Hunt’s case to determine if payment should be made and if it should, at what level should this be.  However, to remedy this situation, and now that we have a reasonable method of being able to calculate costings, a meeting has been arranged with the Director of Resources, the Head of Personnel and Management Support and myself for 29 July to examine the issue.”

9. On 24 September 1999 Mr Archer followed up this letter with a further progress report which said:

“I am currently drafting an Injury Allowance Policy for consideration by Management Team.  If approved in principle this would progress, in the usual way, and following Trade Union consultation, to the Joint Consultative and Safety Committee.”

10. On 14 February 2000 Mrs Hunt’s MP, Vernon Coaker wrote to the Employer on Mrs Hunt’s behalf.  The letter reads:

“I understand that Maureen Hunt is awaiting a decision regarding injury allowance on top of her superannuation.

Can you please let me know if there is a hold up with this?”

11. By 18 February 2000 the Employer’s Chief Executive had written to Mrs Hunt saying:

“As promised, I have spoken to the Head of Personnel and Management Support, Janet Bothwell, to establish what the reasons may be for the consideration of an Injury Allowance Policy and how this may apply to your particular condition.

I do acknowledge that the length of time it has taken to arrive at this point is long and must have been a very difficult and frustrating period for you personally.  Having looked into the circumstances of this case, it would seem that your request has suffered some delay due to exceptional workloads being undertaken within the Council including Single Status and more recently, major structural review.”

12. Nearly two months passed before the Employer contacted Mrs Hunt again.  On 12 April, Janet Bothwell, Head of Personnel and Service Development confirmed the following:

“Initially your case will be referred to our insurers to assess whether or not any compensation is due to you under the terms of our insurance policy.  At this stage you need take no further action as the Authority will provide the insurers with all the necessary facts relating to your case.

In the meantime the Authority is continuing to prepare a policy on the payment of injury allowances.”

13. On 28 June 2000 the UNISON Regional Organiser wrote to the Employer and confirmed:

“Having looked at the papers provided by Mrs Hunt I take the view that your Council has not met her application in a reasonable way and the delay in providing her with a response is tantamount to a refusal.

I would advise that the case has been referred to the Secretary of State for determination.”

14. A submission to the Secretary of State for the Department of Environment Transport Regions (DETR) on 28 June 2000.  The letter reads:

“I am requested by Mrs Hunt to raise with you an appeal against the failure of he Employer to provide a response to Mrs Hunt’s request for consideration for payment of a Part V Injury Allowance in accordance with the Local Government Superannuation Regulations.”

15. On 27 October 2000 DETR confirmed in writing to UNISON the decision that had been reached by the Secretary of State.  The decision was given at point 4 of the letter as follows:

“4.  The Secretary of State’s decision: The Secretary of State, having taken into account appropriate regulations, notes that the council have failed to decide whether Mrs Hunt qualifies for an injury allowance under Part V of he 1996 regulations.  The Secretary of State, has decided that the council must now consider the matter in a proper fashion giving a reasoned decision which clearly demonstrates they have properly examined all the necessary, relevant medical information to establish whether or not there is an entitlement to an injury allowance.  Whether Mrs Hunt qualifies for an injury allowance under Part V of he 1996 regulations will depend on a full and proper consideration of her case by her council.”

16. During July 2000, the Employer circulated a draft Injury allowance Policy for comment but did not consider Mrs Hunt’s application.  On 29 September 2000, Stuart Fell, Regional Organiser for UNISON submitted a complaint of maladministration to my office on behalf of Mrs Hunt.   He was advised that the Pensions Advisory Service (OPAS) should be approached in the first instance.

17. Stuart Fell then made contact with OPAS but due to some confusion the case was not processed until April 2001 and contact was not made with an OPAS adviser until September 2001.  On 2 October 2001 Ian Roylance, the appointed adviser made representations to the Chief Executive of the Employer.  However, by 14 September 2001 Mrs Hunt had completed a ‘Details of Complaint or Dispute’ form and had submitted this to my office.

18. On 12 December 2001, the Employer confirmed in writing to Mrs Hunt that following adoption, through committee, of an Injury Allowance policy, her specific case had been considered by the Council’s Retirements Sub-Committee.  An extract from the letter reads:

“I enclose a breakdown of the calculations applying to your case and confirm that you will receive an initial payment to cover the period between 1 November 1997 and 31 March 2002 to the sum of £14,478.  Normal rules of taxation will apply to this payment and advice is currently being taken on this matter from the Tax Office.  Once the position is determined a cheque will immediately be sent to you.”

19. Mrs Hunt has also confirmed that in February 2002 she received a cheque representing the injury allowance ‘back payment’ although it was clear that there had been an incorrect tax deduction of £3,200.  The Employer points out that this was not an error of its making.  The Inland Revenue had given incorrect advice that tax should be deducted.  Mrs Hunt was later able to challenge this successfully.

CONCLUSION

20. Mrs Hunt complains that the Employer caused unnecessary delay in dealing with her application for an injury allowance and has suffered distress, and inconvenience as a result.

21. Mrs Hunt’s application was made by UNISON on her behalf 14 August 1998.  The initial response from the employer indicated that the matter was being processed and medical reports were being requested.  This was September 1998.  However, it was not until July 1999 that the employer confirmed that it did not have an Injury Allowance Policy in place and not until February 2000 that the employer acknowledged there had been some delay and that an Injury Allowance Policy had still not been agreed.

22. The appeal to the Secretary of State on 28 June 2000 was successful in that the decision reached confirmed the employer had failed properly to consider Mrs Hunt’s case and directed that the matter be placed back with the employer for proper consideration.  However, this did not have any appreciable impact and Mrs Hunt’s case was still left unconsidered.

23. The Employer has stated that Mrs Hunt’s complaint did not precipitate the decision on the injury allowance and approval had been given prior to them having knowledge of her complaint.  It has said that a draft Injury Allowance Policy document had been circulated during July 2000 and was formally approved in December 2001, before it was asked to formally comment on Mrs Hunt’s complaint in February 2002.

24. Once adopted, Mrs Hunt’s case was dealt with quite promptly but the question that must be asked is whether it was necessary for the employer to implement a policy before considering her case.

25. The employer has confirmed that it does not dispute the nature of Mrs Hunt‘s complaint but contends that on receipt of Mrs Hunt’s claim, it was important for them not to consider the case in isolation in order to ensure constancy and fairness.  It claims that the delay was unavoidable as it was necessary to undertake research and costing operations and consult with and take advice from insurance companies, legal and finance.

26. The delay in settling Mrs Hunt’s claim which amounts to a delay of over three years does, in my view constitute maladministration on the part of the employer.  The employer has not provided any reasonable excuse for the delay.  One could argue that a policy should have already been in place, the Regulations having been introduced in 1996.  One could also argue that it was not necessary to have a general policy in place to deal with a specific application.  The Regulations contain explicit criteria for any consideration of an injury allowance, although as the Employer has pointed out, do not give criteria on the amount to be paid.  The Employer says it wished to develop a policy to establish fairness and consistency in how a decision on the amount to be paid should be determined.  I had no difficulty with that as an aim but do not accept that recipients should have to wait unduly for their allowances while such policy is developed.

27. In this particular case it was clear that Mrs Hunt met the relevant conditions.  The medical reports prepared at the time of her application for ill health retirement clearly stated that she was suffering from a work-related repetitive strain injury.  Furthermore, her retirement on grounds of ill health indicated that the Council had already accepted that her incapacity was permanent.  There is no reason why Mrs Hunt’s case could not have been dealt with in 1998, at the time of her application.  The Employer did not require any further information to consider Mrs Hunt’s application.

28. Although Mrs Hunt has received payments dating back to the time of her retirement she will have lost some potential interest as a result of the delay in payment.   Mrs Hunt has incurred time and trouble in pursuing the matter which would not have been necessary had there not been maladministration.

DIRECTIONS
29. I direct that the Employer pays to Mrs Hunt, within the next 28 days the sum of £250 to redress the injustice identified at paragraph 28.
DAVID LAVERICK

Pensions Ombudsman

2 August 2002
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