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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr LR Fair

Scheme
:
The Ove Arup Partnership Pension Scheme

Trustees
:
The Trustees of the Ove Arup Partnership Pension Scheme

THE COMPLAINT (dated 27 November 2001)

1. Mr Fair has complained of injustice as a consequence of maladministration on the part of the Trustees in that they propose to reduce his transferred-in benefits by regarding them as relating to a retirement age of 62 instead of age 60 as for benefits secured by contributory membership.

2. Mr Fair has also complained that the information provided in the Scheme booklet and a newsletter dated September 1998 is misleading in that it does not indicate that transferred-in benefits will be treated differently on early retirement.

Trust Deed and Rules

3. The Scheme is governed by the Second Consolidating Deed and Rules dated 21 September 1998.  Rule B3 covers Transfers-In.  Rule B3.02 provides,

“Acceptance of Transfer Assets

Subject to the requirements set out in Rule B3.03, the Trustees may accept from the Transferor Scheme any cash sum or other assets (the Transfer Assets) which the person having the necessary powers (the Transferor) may be authorised to transfer to the Scheme in respect of the individual.”

4. Rule B3.03(6) provides that the Principal Employer must agree to the transfer and Rule B3.03(7) provides,

“An amount equal to such part of the Transfer Assets as the Transferor certifies to be derived from the contributions (if any) made to, or treated as having been made to, the Transferor Scheme by the Member or other person before 6th April, 1975 and after 5th April, 1975 shall be treated as if it had been derived from contributions by the Member or other person to the Scheme before 6th April, 1975 and after 5th April, 1975 respectively.”

5. Rule B3.04 provides,

“Grant of benefits in respect of Transfer Assets

(1) Subject to the rest of this Rule B3.04, the Trustees must grant the individual such benefits or additional benefits as they may decide after obtaining the Actuary’s advice.

(2) …

(3) …

(4) …

(5) The benefits must not be taken into account in determining the benefits payable under the other Rules except:

· where required by Part IV (Contracting-out provisions); or

· where otherwise agreed by the Principal Employer, the Trustees and the individual concerned.

(6) The basis for calculating such benefits must be agreed from time to time by the Principal Employer and the Trustees.”

6. Rule D2 covers an Active Member’s Early Retirement and Rule D2.01 provides for Rule D2 to apply where an Active Member ceases to be an Employee on or after age 50.  Rule D2.02(1) provides,

“The Member may elect for an immediate pension at any time before his NRD.  The election must be made by written notice to the Trustees, and will be subject to the agreement of the Principal Employer and the Trustees if the Member wishes to retire before his sixtieth birthday.”

7. Rule D2.03 provides for the amount of pension on early retirement and Rule D2.03(3) provides,

“The Member’s pension must be equal to his Formula Pension reduced by such amount as the Trustees, with the consent of the Principal Employer, shall decide; but such reduction shall not exceed the amount which the Actuary shall advise to be reasonable having regard to the period between the date on which the pension starts to be paid and the Member’s sixtieth birthday”

8. ‘Formula Pension’ is defined as,

“a pension equal to the aggregate of:

(A) 1/12th of 1.8% of Final Pensionable Salary for each completed month of Pensionable Service, and

(B) if he was an (FS) Active Member on 31st March 1999, a further 1/144th of 1.8% of Final Pensionable Salary for each month of Pensionable Salary (sic) completed up to 31st March 1999;”

9. ‘Pensionable Service’ is defined as,

“the period of service which, subject to the Rules, the Member completes from and including the date of his admission to membership of the Scheme as an Active Member under Rule A1 (eligibility) up to and including the Calculation Date, subject to a maximum of 37 years.  In any event Pensionable Service will not continue beyond the Member’s NRD;”

Scheme Booklet

10. At the beginning of the March 1997 Scheme Booklet there is a reference to the Trust Deed and Rules and the member is told that these will override the Booklet if any question of interpretation arises.  Under the heading ‘Benefits from Other Pension Schemes’, the Booklet states,

“If you are entitled to benefits from another pension arrangement, the Trustees may, with the Partnership’s consent, accept a transfer of their value into the Scheme.  The Scheme’s Actuary calculates how much benefit the transfer value represents and you will be credited with extra years of Scheme membership…”

11. Under the heading ‘Early Retirement’, the Booklet states,

“You can retire with a pension at any time from age 50 with the agreement of the Trustees and the Partnership.  Your pension will be calculated in the same way as at Normal Pension Age, based on your Final Pensionable Salary and Pensionable Service when you retire.  To allow for the longer period over which it is likely to be paid the pension is then reduced as follows:

· For members who joined the Partnership before 1 April 1988

4% for each year between the date you retire and age 60.

· For members who joined the Partnership on or after 1 April 1988

4% for each year between the date you retire and age 62

If your early retirement pension is less than your Guaranteed Minimum Pension, you may not be able to retire and draw your pension as early as you wish…”

12. ‘Pensionable Service’ is defined in the booklet as,

“This is the number of continuous years and complete months you are a contributing member of the Scheme.  Regardless of your Normal Pension Age this is subject to a maximum of 37 years.”

13. The July 2001 version of the Booklet now contains a reference to the fact that pension awarded in exchange for the transfer of benefits from other pension arrangements will be reduced for each year between the date the member retires and Normal Pension Age (age 62).

Background

14. Mr Fair joined the Ove Arup Partnership in May 1990 and in January 1998 he joined the Scheme.  He enquired about transferring in benefits from previous pension schemes.  On 9 November 1998 the Pension Scheme Manager wrote to Mr Fair regarding a possible transfer from the Merseyside Pension Scheme,

“Our Actuary has now advised us that the transfer into our Scheme of £21,874.21 would buy you 5 years 0 months pensionable service (9% of final pensionable salary – see ‘Terms Used’ in your Membership Booklet).

Your benefit credit is also subject to a guarantee that it will not be less than the following amount, payable from age 62:

£1625.82 per annum (escalating by 5% per annum from the date of transfer until retirement)

Plus the revalued GMP (Guaranteed Minimum Pension) transferred-in, in respect of previous contracted-out service.

The current amount of this GMP is £1166.88 per annum (98/99 tax year figure), but this will be increased up to State Pension Age in line with an Earnings Index calculated by the Government.  It is therefore not possible at this stage to quantify in money terms the final amount of your benefit credit.”

15. On 30 November 1998 the Pension Scheme Manager wrote to Mr Fair confirming receipt of the transfer value from the Merseyside Pension Fund.  He confirmed that the transfer value would purchase 5 years of pensionable service and was guaranteed to provide a pension of not less than £1,625.82 per annum plus the revalued GMP at age 62.  On 30 March 1999 the Pension Scheme Manager wrote to Mr Fair regarding a potential transfer from Standard Life,

“I can now advise you that the transfer into our Scheme of £10896.00 would buy you 1 year 10 months pensionable service (3.30% of final pensionable salary – See ‘Terms Used’ in your Membership Booklet).

Your benefit credit is also subject to a guarantee that it will not be less than the following amount, payable from age 62:

£981.64 per annum (escalating by 5% per annum from the date of transfer until retirement)”

16. On 29 April 1999 Mr Fair was told that a transfer from Standard Life of £11,158.02 had been received and that this had bought him 1 year 11 months pensionable service equating to 3.45% of Final Pensionable Salary.

17. In December 2000 Mr Fair received a statement of benefits as at March 2000.  This quoted a Normal Pension Age of 62, with a pension at age 62 of £10,309.44 pa.  However, the pension at age 60 was quoted as £9,165.00 pa (compared with £9,412.97 pa without reduction).  Mr Fair realised that an 8% reduction had been applied to the pension in respect of his transferred-in service.  He contacted the Pension Scheme Manager on 5 January 2001 and said,

“If we ignore the verbal assurance that you gave me at the time that these transferred benefits would be treated in the same way as pension earned through service, the written information provided by the company on the scheme also suggests an error in the calculation…”

18. Mr Fair referred to the Scheme Booklet (see paragraph 10) and also to a newsletter dated September 1998, which had stated,

“Improved early retirement pension

If you joined the Partnership on or after 1 April 1988 you may retire at any time from age 60 without any reduction to your pension because of early retirement.  Previously your pension would have been reduced by 4% for each year between the date of retirement and age 62.  The 4% reduction will now apply only to each year below the age of 60.

From 1 September 1998 this brings post April 1988 members in line with pre April 1988 members.  All members can now retire at 60 without the 4% reduction.”

19. The Pension Scheme Manager replied that Mr Fair’s benefits had been calculated correctly and that he had received full value for the transfer payments which he had brought into the Scheme.  He explained,

“I understand your concern that the Scheme Booklet and the September 1998 “Pensions News”, did not make the position regarding the treatment of transferred-in benefits completely clear.  However the point that must be emphasised, is that the basis on which your transfer payments have been converted into service credits, reflects the fact that those credits are valued on the assumption that a reduction factor will be applied on early retirement before the age of 62 (rather than 60).  This means that the service credits you have received fully reflect the value of the transfer payments, and you have not suffered any financial loss.

If the Trustees were now to agree to pay your transferred-in benefits from age 60 without reduction, you would in fact be receiving an enhancement which would put you in a better position, overall, than other members of the Scheme.  There is no basis on which the Trustees could justify doing this.”

20. This position was confirmed at Stage One of the Internal Dispute Resolution (IDR) procedure and Mr Fair was referred to Rule B3.04(1) (see paragraph 5).  Mr Fair requested a review of his complaint under Stage Two of the IDR procedure.  He disagreed with the Pension Scheme Manager’s interpretation of Rule B3.04(1) and argued,

“That rule [B3.04(1)] states that “the Trustees must ([Mr Fair’s] underlining) grant the individual such benefits or additional benefits as they may decide”.

The Actuary had obviously been consulted prior to the announcement of the benefits notified (without qualification) in Pensions News dated September 1998 and a decision reached.  I would suggest that attempting to apply such qualification retrospectively and without specific notification is, in fact, contrary to the requirements of that rule.

Furthermore, rule B3.03(7) states that transferred in assets “shall be treated as if it had been derived from contributions by the Member or other person to the Scheme before 6th April and after 5th April 1975 respectively””

21. The Trustees confirmed the Pension Scheme Manager’s Stage One decision.  In answer to Mr Fair’s comments, they noted that Rule B3.04(1) required them to grant the individual such benefits as they may decide after obtaining the Actuary’s advice.  The Trustees explained that transferred-in benefits were calculated by reference to a formula prescribed by the Actuary.  They explained that the formula assumed that benefits were payable from normal retirement age and would be reduced from that age if a member should decide to retire earlier.  The Trustees said that the basis of the calculation was unaffected by the introduction of early retirement from age 60 without reduction for normal scheme pension.

22. The Scheme Actuary has confirmed that the service credit granted to Mr Fair in respect of the Transfer Values received from the Merseyside Pension Fund and Standard Life were calculated on the basis that the pension would be taken at age 62.  He has calculated that the service credit for the pension to be taken unreduced at age 60 would be 4 years 6 months from Merseyside Pension Fund and 1 year 9 months from Standard Life.  The total unreduced pension at age 60 would then be £9,114.14 compared to £9,165 (see paragraph 17).

23. With regard to Rule B3.03(7), the Trustee explained that the requirement referred to in this rule applied where a certificate of contributions existed.  They said that they were not aware of such a certificate for either transfer received for Mr Fair.  The Trustees explained,

“However, in the event that a certificate exists, this requirement is designed to ensure your continued right to benefits in respect of those contributions in such circumstances and on the basis as regulations permit.  This therefore has no bearing on the form of the credits secured by the Transfer Assets.”

24. The Trustees reiterated the point made by the Pension Scheme Manager, i.e.  that the service credits had been calculated by reference to retirement at age 62.  They explained that, if the service credit had been calculated by reference to a retirement age of 60, they would have been less and the benefits would have to be increased if Mr Fair did not retire until age 62.  Mr Fair disagreed with the Trustees’ response.  He argued that the ability of the pension fund to award additional benefits was a function of the fund’s performance.  Mr Fair noted that the fund’s growth was heavily dependent upon investment growth (he quoted a figure of 78% of the value of the total growth).  He pointed out that he had transferred in between £30,000 and £40,000 in 1998 and said that, all things being equal, these sums should continue to grow at a rate sufficient to help fund the benefits announced in September 1998.  Mr Fair argued that, on the basis of the Trustees’ decision, the growth of this investment would not be recognised and the growth over and above that required to service his pension would be distributed amongst other members.  Mr Fair said it was possible to go further and say that future members had already benefited even though they had yet to make any contribution to the fund.

25. Mr Fair has also stated that, prior to transferring his benefits into the Scheme, he was given an oral assurance by the Pension Scheme Manager that his benefits would be treated the same as pension earned as a result of contributory membership.  In response, the Pension Scheme Manager has submitted a statement in which he says,

“I recall meeting with Mr Fair… on one occasion to discuss the transfer of his past service in other pension arrangements into the Ove Arup Partnership…, although I do not recall the exact date of this meeting.

Whilst I cannot recall the entirety of my conversation with [Mr Fair], as far as I can recall there may have been a question along the lines of “Will my pension be the same?” rather than “Will my transferred-in benefits be treated in the same way as my contributory benefits?”
A question “Will my pension be the same?” would have elicited an answer in the affirmative (based on the knowledge that, when the pension is in payment, both the Scheme and [Mr Fair’s] transferred-in benefits would attract limited price indexation, that both would attract spouse’s pension at 50% of the member’s pension and that both would attract a five year guarantee upon death in retirement).

I was very clear… that [Mr Fair’s] transferred-in benefits would not be treated in the same way as his contributory benefits within the Scheme…

…at no time did I lead [Mr Fair] to believe that his benefits in the Scheme derived from any transfer payments would be treated in the same manner as benefits accrued during actual membership of the Scheme.”

26. The Trustees’ representatives have referred me to a determination (K00517) issued by my predecessor, which dealt with very much the same issue.  In that case, however, the complainant had been granted a fixed amount of pension at normal retirement date on receipt of a transfer value.  The similarity between that case and Mr Fair’s complaint is that in both cases a different early retirement reduction factor was applied to the benefits derived from the transfer value and the benefits derived from contributory membership of the scheme.  My predecessor said that he had no reason to believe that the complainant’s pension had not been calculated in accordance with the rules of the scheme.  He said that, in his judgement, it was not unreasonable to apply different factors and noted that the transferred-in pension had allowed for revaluation up to normal retirement date.  My predecessor stated that there was no requirement to inform the member that the transferred-in pension would be reduced at a higher rate.  However, he did find that where, in that case, the employer took it upon itself to provide information for the member, that information must be accurate and that the provision of inaccurate or misleading information amounted to maladministration.

CONCLUSIONS

27. Rule B3.04(1) provides for the Trustees to grant the member such benefits as they may decide after obtaining the advice of the Actuary.  In Mr Fair’s case, the Trustees say they granted him a service credit based on the assumption that he would take the pension at age 62.  What Mr Fair was actually told was that the transfer values from his previous schemes would buy him additional pensionable service of 5 years and 1 year, 10 months respectively.  The letter informing Mr Fair refers him to the Scheme booklet for the definition of ‘Pensionable Service’.  There is nothing in either the letter or the booklet which tells Mr Fair that pensionable service granted in consequence of the receipt of a transfer value will be treated differently to service accumulated as a consequence of his membership of the Scheme.

28. The Scheme booklet to which Mr Fair was directed does, in a later paragraph, refer to the reduction of a pension taken before age 62 by 4% per annum.  However, prior to the notification of the amount of service his transfer value would buy, Mr Fair had been told that, if he joined the Partnership on or after 1 April 1988, he could retire at any time from age 60 without any reduction to his pension.  Again, this announcement did not distinguish between pension resulting from transferred in service and pension resulting from membership.

29. Previous case law
 has shown that correspondence from or on behalf of trustees regarding a transfer in can be viewed as a contractual agreement.  The Trustees offered Mr Fair additional pensionable service, which he accepted.  In consideration of this he gave up his rights under his previous pension schemes in order that the transfer values would be paid to the Trustees.  It may well have been the intention of the Trustees to reduce Mr Fair’s pension in respect of this service if he decided to retire before age 62. However, this was not an express term of the contract between the Trustees and Mr Fair and is not a term which can reasonably be implied into that contract bearing in mind the communication with Mr Fair to which I have referred in the two previous paragraphs.

30. The Scheme booklet, as is commonly the case, refers to the Trust Deed and Rules and explains that they will override the booklet if any question of interpretation arises.  However, the Trust Deed and Rules themselves do not contain any reference to the Trustees’ intention to reduce the pension deriving from the additional service differently to pension deriving from ordinary membership.  The only place that this intention appears to have manifested itself is in the Actuary’s calculation of the amount of additional service to be offered to Mr Fair.  This cannot form part of the contractual agreement between the Trustees and Mr Fair.

31. It may well be that the additional pensionable service offered to Mr Fair exceeds the value of the sums received by the Trustees.  This is suggested by the difference in the service credits calculated by the Actuary on the basis of an unreduced pension from 60 and 62.  However, this is not sufficient to allow the Trustees now to try and vary the terms of the contractual agreement between themselves and Mr Fair.  I find therefore that it is maladministration on the part of the Trustees to reduce Mr Fair’s pension in respect of his additional pensionable service if he retires after age 60.  I uphold his complaint against the Trustees.

32. I have considered the previous determination which the Trustees’ representatives referred me to.  I consider that the two cases can be distinguished by the nature of the benefit offered in consequence of the transfer value.  The previous complainant had been offered an amount of pension payable at age 60 rather than additional pensionable service.  It also follows that I do not find it necessary to consider any further whether there is any requirement to inform a member of differential rates of reduction at the time a transfer is received.

DIRECTIONS

33. I direct that the Trustees shall, within 28 days of the date herewith, issue Mr Fair with a revised benefit statement showing the full unreduced pension at age 60.
DAVID LAVERICK

Pensions Ombudsman

9 December 2002
� Nicol & Andrew Ltd and others v Brinkley and others [1996] OPLR 361
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