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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr R Ball

Scheme
:
Local Government Pension Scheme (LGPS)

Employer
:
Norfolk County Council (Norfolk)

Suffolk County Council (Suffolk)

THE COMPLAINT (dated 27 November 2001)

1. Mr Ball has complained of injustice as a consequence of maladministration on the part of Norfolk as follows;

1.1. they incorrectly advised him that he could receive a pension based on 45 years’ pensionable service at age 65, and

1.2. they provided incorrect information regarding his scope to pay Additional Voluntary Contributions (AVCs).

2. Mr Ball has complained of injustice as a consequence of maladministration on the part of Suffolk in that they provided incorrect information about the abatement which might apply to his compensation pension.

3. Mr Ball states that he has felt obliged to resign his post with Norfolk to protect his pension position and in so doing has given up potential earnings for the remaining 4½ years.

MATERIAL FACTS

LGPS Regulations

The Local Government (Compensation for Premature Retirement) Regulations 1982

4. The above Regulations were amended with effect from 6 April 1988.  Following the 1988 amendments Regulation 16 provided,

“Cessation of new employment
(1) This regulation shall apply to a beneficiary who has ceased to hold new employment in which he was a pensionable employee.

(2) The annual compensation of a beneficiary to whom this regulation applies shall, with effect from the day on which he becomes entitled to receive benefits under regulation E2 of the Superannuation Regulations in relation to his new employment, be abated in accordance with Part 2 of Schedule 4 if the aggregate of his reckonable service (to be taken into account, on cessation of his new employment and on the relevant assumptions in the calculation of his retirement pension under the Superannuation Regulations) and the period of residual entitlement which he has to his credit (as described in Part 2 of Schedule 2) exceeds the reckonable service he would have been entitled to reckon if he had held –

(a) his former employment…

until he had attained the age of 65 years.”

5. Part 2 (5) of Schedule 2 provides,

“For the purposes of regulation 16(2), a beneficiary’s period of residual entitlement shall be the aggregate of –

(a) any period of extra service…

(b) the period of his additional service…”

The Local Government Superannuation Regulations 1986

6. Regulation D1 provided,

“Reckonable service is time that counts both for the purpose of ascertaining entitlement to benefits under these regulations and for the purpose of calculating them.”

7. Regulation E25 provided,

“(1) Subject to paragraph (2), for the purpose of calculating the amount of any benefit a period of part-time service in local government employment shall be treated as though it had been whole-time service for a proportionately reduced period.”

8. Regulation E29(1) provided,

“For the purpose of calculating the amount of any benefit under Regulation E3-

(a) subject to paragraphs (2) to (4), no account shall be taken of reckonable service before attaining the age of 60 years beyond a total of 40 years…”

9. Regulation E29(5) provided,

“Where A+B+C exceeds 45 years, for the purpose of calculating any benefit A is reduced by a period equal to the excess.

(6) In paragraph (5)-

A
is the total length of periods reckonable as reckonable service in relation to the relevant employment, excluding any service which is to be left out of account by virtue of paragraph (1)(a),

B
is the length of any earlier period which was taken into account in the calculation of a retirement pension, an annual pension under the former regulations, or a superannuation allowance under Part I of the Act of 1937, or in respect of which any pension was granted under a local Act scheme, and

C
is the length of any period by reference to which an additional benefit has been granted under regulation E13 [Discretionary additional benefits for certain female nursing staff] or under regulation 13 of the Benefits regulations.”

The Local Government Superannuation (Limitation on Earnings and Reckonable Service) Regulations 1995

10. These Regulations came into force on 24 April 1995 and introduced reference to the Inland Revenue maximum benefits.  Regulation 2 provided,

“Part B of the principal Regulations [The Local Government Superannuation Regulations 1986] is amended:

(a) in regulation B1(17)(e), by inserting after the words “the age of 65 years and” the following –

“-

(i) if a Class A member, has completed not less than 40 years’ reckonable service; or

(ii) if a Class B member or a Class C member,”; and

(b) by adding the following:

““Class A members”, “Class B members” and “Class C members”

B9.- (1) In these Regulations, unless the context otherwise requires, -

(a) “Class A member” means a pensionable employee… who…,

(i) became a pensionable employee on or after 1st June 1989 and is not to be treated as a Class B member or a Class C member…

(ii) was a Class B member or a Class C member immediately before 1st June 1989 and is deemed to have become a Class A member on that date by virtue of making an election…

(b) “Class B member” means…

(c) “Class C member” means a person who-

(i) became a pensionable employee on a date falling before 17th March 1987 and has continuously been a pensionable employee throughout a period beginning on that date…

(2)
For the purposes of paragraph (1) the reference to a person having continuously been a pensionable employee throughout a period includes a person who, having ceased to be a pensionable employee for part of that period, again became a pensionable employee in the circumstances specified in paragraph (3) below.

(3) The circumstances specified in this paragraph are circumstances where-

(a) benefits ceased to accrue… by reason of his secondment or posting…

(b) benefits ceased to accrue… by reason of his unpaid absence…

(c) benefits ceased to accrue… wholly or partly because of pregnancy…

(d) benefits ceased to accrue to him under these Regulations by virtue of his employment (where the circumstances were other than those specified in paragraphs (a), (b) or (c)) and within one month of benefits ceasing so to accrue, he recommenced the payment of contributions under regulation C2.”

11. Regulation E29(1)(a) was amended by substituting for the words “before attaining the age of 60 beyond a total of 40 years, and” the following,

“(i) in the case of a Class A member, beyond a total of 40 years; and

(ii) in the case of a Class B member or a Class C member, before attaining the age of 60 years beyond a total of 40 years, and”

12. Regulation E29(5) was amended by substituting for the words “Where A+B+C exceeds 45 years,” the following,

“Where A+B+C exceeds-

(i) in the case of a Class A member, 40 years, or

(ii) in the case of a Class B member or a Class C member, 45 years,”

The Local Government (Discretionary Payments) Regulations 1996

13. The Local Government (Compensation for Premature Retirement) Regulations 1982 were revoked by the above Regulations, which consolidated amendments subsequent to the 1982 Regulations.  Under the 1996 Regulations, Regulation 17(1) provides,

“Where –

(a) a person who has been granted a credited period under regulation 8 has ceased to hold a new employment in which he was a LGPS member or an assumed member; and

(b) the aggregate of –

(i) the total period of membership (to be taken into account under the LGPS Regulations in the calculation of his retirement pension on cessation of his new employment, on the relevant assumptions); and

(ii) the period of residual entitlement which he has to his credit,

exceeds the total period of membership which would have been so taken into account if he had held his former employment until his 65th birthday,

his annual compensation shall be abated in accordance with regulation 18.”

The Local Government Pension Scheme Regulations 1997 (as amended)

14. Chapter II provides for the ‘Counting of Membership For The Scheme’.  Within Chapter II, Regulation 11 provides for ‘Length of period of membership: calculation of benefit’.  Regulation 11(3) provides,

“Membership in part-time service is counted as the appropriate fraction of the duration of membership.”

15. Schedule 3 covers ‘Excluded Membership’, which is described as,

“4.  So much of a Class A member’s total membership as exceed 40 years.

5.  So much of the total membership of a Class B member or a Class C member as –

(a) is membership before he attains the age of 60 and exceeds 40 years, or

(b) exceeds 45 years.”

16. The notes to Schedule 3 state that,

“For paragraphs 4 and 5 the total membership includes –

(a) any earlier period which was taken into account in the calculation of a retirement pension, an annual pension under the former regulations, or a superannuation allowance under Part I of the Act of 1937, or in respect of which any pension was granted under a local Act scheme, and

(b) any period by reference to which an additional benefit has been granted under regulation E13 of the 1986 regulations (discretionary additional benefits for certain female nursing staff) or under regulation 13 of the Benefits regulations.”

17. Schedule 4 of the 1997 Regulations sets out the definitions for Class A, B or C members and the way maximum benefits should be calculated in order to comply with Inland Revenue limits as set out in IR12.  Schedule 4 was extensively amended by The Local Government Pension Scheme Regulations 1997 (Amendment) Regulations 1998.  The 1998 Regulations came into force on 12 June 1998 but had effect from 1 April 1998.

18. The definition of a Class A member is little different to the definition inserted into the 1986 Regulations in June 1995 (see paragraph 10).  A Class C member is defined as,

“…a member who-

(a) became a member before 17th March 1987 or is to be treated as a Class C member by virtue of a Revenue agreement,

(b) has continued to be a member since before that date or satisfies one of the continuity conditions in relation to any period when he was not a member, and

(c) is not deemed to have become a Class A member by virtue of a Class A election;”

19. The continuity conditions are essentially the same as those set out in paragraph (2) of Regulation B9 inserted by the 1995 Regulations (see paragraph 10).  The 1998 Regulations made few amendments to the definition of a Class C member set out above.

20. Schedule 4 provided that the maximum aggregate pension for a Class A member should not exceed 1/60th of the member’s final pay (amended to final remuneration in 1998) multiplied by his total membership (amended to years of service in 1998) subject to a maximum of 40 years (paragraph 2(10)).  In addition the aggregate pension should not exceed 1/30th of the Inland Revenue maximum earnings multiplied by total membership (amended to years of service in 1998) up to 20 years.  The 1998 Regulations also introduced the limit of two-thirds of the member’s final remuneration less the value of any retained rights.

21. The 1997 Regulations defined retained benefits as relevant benefits under an approved scheme (schemes seeking approval were added in 1998), a relevant statutory scheme, a fund to which section 608 of the Taxes Act applied, a retirement benefits scheme under section 611 of the Taxes Act or a contract or trust scheme under section 620 of the Taxes Act.  The 1998 Regulations added transfer payments from overseas schemes held in any of the aforementioned.  The 1997 Regulations provided for retained benefits, which are death benefits, to be disregarded if the member’s pay in the first year of his employment during which he was a member exceeded ¼ of the Inland Revenue maximum.  This was corrected to the member’s pay not exceeding ¼ of the Inland Revenue maximum by the 1998 Regulations.

Inland Revenue Maximum Benefits

22. The Inland Revenue have a discretion to approve occupational pension schemes under Section 591 of the Income and Corporation Taxes Act 1988.  Their Practice Notes (IR12), although not a statutory document in itself, indicates what requirements should be met in order to gain or retain discretionary approval.  IR12 states,

“Total benefits are measured in terms of an annual pension for the member…

The maximum aggregate benefit payable without taking account of retained benefits is a pension… of 1/60th of final remuneration for each year of service (up to 40 years)…

Benefits greater than 1/60th of final remuneration for each year of service may be given up to a maximum of 1/30th of final remuneration for each year of service (up to 20 years) provided that the aggregate of the benefits in respect of service with the current employer together with any retained benefits does not exceed 2/3rds of final remuneration…”

23. The requirement to take account of retained benefits is qualified for certain members by an administrative easement introduced in 1991.  The easement applied to new members after August 1991 whose earnings for the first year of employment following entry to the scheme do not exceed ¼ of the permitted maximum (determined at the level on entry).  Retained benefits need not be taken into account for these members.  Where a member starts to pay AVCs which take the benefit accrual rate above N/60ths no retained benefits check is needed where the member’s earnings for the first year of employment following entry into the scheme did not exceed ¼ of the permitted maximum.

24. However, IR12 also states,

“For members with pre 17 March 1987 continued rights [a Class C member], benefits greater than 1/60th of final remuneration for each year of service may be given on retirement at normal retirement date in accordance with the table set out below [giving a maximum of 40/60ths for a member with 10 or more years’ service] provided that the aggregate of the benefits… in respect of service with the current employer together with any retained benefits does not exceed 2/3rds of final remuneration.  Benefits on this scale, however, may be given without reference to retained benefits for a member other than a controlling director… whose earnings for the first year’s employment following entry to the scheme do not exceed ¼ of the permitted maximum…”

Background

25. Mr Ball was made redundant from Suffolk in 1992.  When he left Suffolk he had 32 years and 297 days Reckonable Service.  Mr Ball took early retirement from Suffolk and was awarded an additional 6 years and 243 days service.

26. In March 1993 Mr Ball wrote to Suffolk explaining that he had been offered a part time post with Norfolk and asking what effect re-joining the LGPS or a personal pension plan would have on his pension from Suffolk.  Suffolk replied that, if he were to re-join the LGPS and his subsequent pensionable service exceeded 190 days, the compensatory pension would be abated.  They explained that this was because the combined total of his pensionable service with Suffolk, plus his compensatory added years, together with pensionable service in his second employment must not exceed 40 years.  Suffolk later confirmed that the abatement to his compensatory pension would apply even if he chose not to re-enter the LGPS in respect of employment with Norfolk.

27. Mr Ball wrote to Suffolk on 26 May 1993 explaining that he had declined the opportunity to re-join the LGSP and asking if they could clarify,

27.1. Whether he could earn a further 5 years’ pension in the LGPS,

27.2. Whether a reduction would be made to his compensatory pension, if he worked beyond 5 years, regardless of whether or not he re-joined the Scheme, and what period could he work part time before a reduction occurred,

27.3. Given that he had hoped to work until he was 60, what would the reduction be if he continued to work until 60 or 65, and

27.4. Were there any advantages to re-joining the LGPS which he had overlooked.

28. Suffolk responded on 4 June 1993,

“A discretionary enhancement is recompense for the superannuation benefits an employee might have accrued if they had not been prematurely retired.

The purpose of the above regulation is to ensure that a person does not receive (or would have received had he not opted-out) more by way of compensation and superannuation benefits as a result of undertaking further employment than he would have received had he not been prematurely retired.

The maximum service you could have achieved had you remained in employment was 45 years at age 65.

It therefore follows that should the total service of your former employment, your discretionary enhancement and your new employment exceed 45 years in total you cannot continue to be compensated for loss of office in your former employment…

Should you continue to work 25.5 hours per week a maximum of 8 years 4 days can be worked before any adjustment will be made to your compensatory pension.  As you will reach your 60th birthday on 5th May 2001 and you commenced your second period of employment on 4th May 1993, you will have completed 8 years exactly by that date.  Therefore, no adjustment will be necessary if you decide to retire at age 60.

If you continue to work until age 65, the compensatory added years will be reduced by 3 years 163 days.  Your enhanced pension would then be calculated on 3 years 80 days…”

29. Following further correspondence from Mr Ball, Suffolk informed him that they had incorrectly quoted the maximum period he could work and that they should have said he could work for 5 years and 190 days before his compensatory pension would be reduced.  In November 1993 Suffolk provided Mr Ball with detailed calculations showing how the abatement would be calculated if he continued to work until age 60 or until age 65.  Suffolk calculated that the abatement would be based on 1 year 54 days at age 60 and 4 years 217 days at age 65 (assuming Mr Ball continued to work 25.5 hours per week).  Suffolk also paid Mr Ball £50 as redress for the incorrect and occasionally late information they had sent him.

30. When Mr Ball received his 1999 benefit statement from Norfolk the projected potential service was shown as 4 years and 316 days compared to 8 years and 311 days shown on his 1998 statement.  Mr Ball queried this with Norfolk.  Capita responded on behalf of Norfolk and explained that the service shown on Mr Ball’s 1999 statement reflected the current wording of Schedule 4 of the LGPS Regulations 1997.  They said that the change from the previous year’s statement reflected the restrictions within the Regulations on the overall benefits payable from the LGPS and was not connected with his compensatory pension.  Capita also said that any pension that Mr Ball might receive in respect of his AVC plan might also exceed the limits.  Mr Ball referred his case to the local referee under the Internal Dispute Resolution (IDR) procedure.

31. Mr Ball also wrote to Suffolk asking them to confirm the information they had previously given him.  Suffolk declined to comment on Mr Ball’s pension provision with Norfolk.  However, they did confirm that his compensatory pension must be reduced from the day he ceased employment with Norfolk, if the aggregate of all his service (including the service enhancement) exceeded the period upon which his benefits would have been based had he remained in his former employment until age 65.

32. In their letter dated 15 June 2000 Suffolk stated that the service which would have counted if he had remained in employment with them until age 65 was 45 years.  They calculated that at age 60 Mr Ball would have 46 years and 243 days aggregate service and therefore the reduction would be calculated by reference to 1 year and 243 days.  The part time equivalent of this they calculated to be 1 year and 2 days based on his current hours.  Suffolk calculated that Mr Ball would have 51 years and 243 days aggregate service at age 65 and therefore the reduction would be based on 6 years and 243 days or 3 years and 357 days part time equivalent.  They calculated that the amount to be deducted from his annual compensation at age 65 would be £864.08 in respect of additional pension from Norfolk and a sum of £2,592.24 in respect of the additional lump sum.

33. Norfolk responded to Mr Ball’s queries on 20 June 2000.  They explained that he could opt out of the LGPS at any time by giving one month’s notice.  Norfolk also confirmed that the restrictions imposed by Schedule 4 also applied to Mr Ball’s AVC pension and said that he may want to cancel his AVC plan.  They said that the new regulations had come into force on 1 April 1998 and that they had produced a newsletter for all active members, which had been sent out with the 1998 benefit statements.  Norfolk also said that they had issue a scheme booklet to scheme members during 1998.  Mr Ball has commented that the scheme booklet does not contain any reference to the classification of members or the ‘one month rule’.

34. The newsletter, entitled ‘Important Changes To Your Pension Scheme’, covered changes to the LGPS introduced with effect from 1 April 1998.  With regard to AVCs, the newsletter informed members that there was a new option for members to use the accumulated value of their AVC fund to purchase additional membership in the LGPS.  There was also a section headed ‘Members With 40 Years Local Government Service’.  This section informed members that there was now an option for the employer to waive or reduce employee’s contributions where the member had accrued 40 years LGPS service.

35. The Scheme booklet stated,

“If you joined the LGPS after 31st May 1989, the Inland Revenue places restrictions on both the final pay and the total membership that can be used in calculating your pension benefits.  The maximum final pay allowed is limited by the pay upon which you have paid or have been deemed to have paid contributions which is subject to the Earnings Cap, detailed on page 9.  The maximum number of years that you can count for total membership is normally limited to 40.”

36. Following an enquiry from OPAS on Mr Ball’s behalf, Capita confirmed that Mr Ball’s service was calculated by reference to the LGPS Regulations 1997, as amended by the LGPS (Amendment) Regulations 1998 and the LGPS (Transitional Provisions, etc)(Amendment) Regulations 1998.  They also confirmed that the change to the benefit statement had been the result of changes to the Regulations being incorporated into the computer system before the issue of the 1999 statements.  Capita also confirmed that Schedule 4 of the 1997 Regulations (as amended) limited the service which could be taken into account to 40 years.  They explained that Mr Ball had a shortfall of 7 years and 69 days (in August 2000) to take him to the maximum (reduced to 4 years and 315 days because he was part time).  Capita said,

“Previously Norfolk County Council’s understanding has been that the previous service (with Suffolk County Council) did not count in determining Inland Revenue maximum benefits payable from the Norfolk County Council Pension Scheme and had allowed Mr Ball to enter into an AVC Plan with Equitable Life.  Under the new regulations/interpretation Mr Ball’s potential LGPS benefits already exceed the Inland Revenue maximum.  All AVC plan contributions would therefore be in excess of this and could only result in a refund.  We have therefore advised Mr Ball to cease his AVC payments pending any appeal he may make under the IDRP.”

37. The local referee did not uphold Mr Ball’s complaint and confirmed that he considered that Norfolk had correctly interpreted the Regulations.  He explained that the LGPS regulations had changed in 1997 in the way that length of service was calculated.  The referee noted that there was a possibility that Mr Ball might not be penalised in respect of his AVC because the Inland Revenue maximum pension was higher than the maximum pension allowed under the LGPS.  Mr Ball ceased paying AVC with effect from July 2000.

38. OPAS, on Mr Ball’s behalf, appealed to the Secretary of State for the Environment, Transport and the Regions (DETR) in December 2000.  There was a considerable delay before the Secretary of State was able to give his decision.  However, in June 2001, DETR sent OPAS an interim letter explaining why Norfolk and Suffolk referred to different amounts of maximum service.  They explained,

“…the award, made by Suffolk County Council when Mr Ball ceased employment, of a credit period, (commonly referred to as compensatory added years) was not made under the LGPS but under the Local Government (Compensation for Retirement) Regulations 1982… Under these regulations and the later ones which replaced them, the council are required, where a person is re-employed in local government, to consider how many years he would have had in the LGPS at age 65 if he had not ceased early.  If the total is more then a reduction is required.

Mr Ball first joined the Scheme before 17 March 1987 and was, therefore, classified as a ‘Class C member’ by the Inland Revenue in respect of his membership in the LGPS until 1992, when he retired from Suffolk and received payment of benefits.  Revenue rules allow class C members to ‘count’ up to a maximum of 45 years Scheme membership at age 65 for the purpose of calculating pension benefits.  It is noted that Mr Ball could, at age 65, have 45 years of membership in the LGPS with Suffolk.  Suffolk have, and we would agree, used the membership he would have had at his 65th birthday.  You have stated that Mr Ball ceased employment with Suffolk in 1992 and commenced employment with Norfolk County Council in July 1993.  Revenue rules require that where a member who was a class C member rejoins the Scheme more than one month after ceasing his previous membership, he becomes a class A member if his new membership commences after 1 May 1989.  Mr Ball re-joined the Scheme over one month after ceasing his previous membership and after 1 May 1989 and is, therefore, a class A member in respect of his employment Norfolk.  (sic)Revenue rules limit the maximum membership to be taken into account in calculating pension benefits for class A members to 40 years.”

39. The Secretary of State issued his decision regarding Mr Ball’s appeal on 8 July 2001.  The Secretary of State took the view that there were two questions for him to decide;

39.1. whether Mr Ball’s membership with Suffolk should be taken into account along with membership from Norfolk when determining the maximum period to be used in establishing entitlement to pension, and

39.2. what scope there was for Mr Ball to use AVCs to increase his pension benefits.

40. The Secretary of State decided,

40.1. the maximum service that Mr Ball can accrue in the LGPS is limited to 40 years and this must include his service with Suffolk.  Consequently he decided that the benefit statement sent to Mr Ball in 1998 was not correct,

40.2. the scope for paying AVC was dependent upon Mr Ball’s earnings in his first year of employment with Norfolk.  However, he decided that he had insufficient evidence to determine whether Norfolk acted correctly in allowing Mr Ball to enter an AVC plan or in subsequently advising him to cease paying AVC.  The Secretary of State directed Norfolk to reconsider their decisions in the light of the Inland Revenue rules and to decide where they were in error.  He said that there appeared to be maladministration because the advice given in 1993 contradicted that given in 2000 but that he had no powers to award compensation.

41. During the investigation of Mr Ball’s complaint, the Secretary of State sought the opinion of the Inland Revenue.  They said,

“The LGPS has been approved by the Inland Revenue and is treated as a centralised scheme for associated employers.  This means that, for the purposes of Revenue limits and other Revenue requirements, local government employees who move from one local authority employer to another are treated as though they have been employed by a single employer – excluding those employers who participate in the non-associated employers’ section of the LGPS which was established recently.

Mr B has 2 separate periods of service.  The pension treatment of split service is covered by Appendix IV of Practice Notes IR 12 (2001).  Mr B falls into category A4.1(d).  However, in line with A4.1(f) his periods of service are not aggregable as he is entitled to continued rights in respect of his first period of service but not in respect of his second period of service (see b) below).  His 2 periods of service must be considered separately with the benefits in respect of his first period of service being taken into account as retained benefits if necessary – but see c) below…

a) As Mr B’s retirement benefits under the LGPS came into payment in 1992 when he was made redundant from his local government employment at that time, he should be treated as a re-employed pensioner.

b) Since Mr B does not satisfy any of the exceptions set out in A3.2 of Appendix III to PN, he is a Class A member of the LGPS in respect of his service following his employment on 1 July 1993 by another local government employer.

c) Since second time around, Mr B joined the LGPS after August 1991, the administrative easement described in PN7.5 applies.  This means that there is no need to take retained benefits into account in calculating the maximum benefits that can be provided in respect of Mr B’s pensionable service from 1 July 1993 to his normal retirement age under the rules of the LGPS.  As a Class A member, the maximum accrual rate for Mr B’s benefits is a pension (before commutation to provide a tax-free lump sum) equal to 1/30th of final remuneration for each year of service.

d) The rules of the LGPS should say how Mr B’s part-time service should be pensioned.  If Mr B’s second period of service (ie since 1 July 1993) is all part-time then, as stated in PN 7.24, benefits for that period of service should be provided by reference to the years of part-time service and the remuneration from that part-time service.  If Mr B’s service from 1 July 1993 to normal retirement age consists of periods of both full-time and part-time working, the position is more complicated and benefits should be calculated on the basis set out in Appendix V of PN.

e) As I understand it, Mr B’s service since 1 July 1993, has so far been part-time.  So the PN 7.24 method of calculating benefits should apply in checking whether there is headroom for AVCs.  The Revenue does not determine what if any headroom a member may have for paying AVCs: that is the scheme administrator’s job.  However, my personal opinion is that since the PN 7.5 administrative easement applies – so there is no need to take account of retained benefits – the maximum benefit Mr B can achieve is a pension of 1/30th of his actual final remuneration for each year of service from 1 July 1993 to his LGPS normal retirement age.  Accordingly, my view is that Mr B does have headroom to pay AVCs and that headroom is the difference between his benefit entitlement under the LGPS and the maximum benefit permitted by the Inland Revenue

However, please note that the Inland Revenue’s rules on maximum benefits, AVCs etc.  are permissive rather than mandatory.  So what I have said above should be read in conjunction with the rules of the LGPS.”

42. Norfolk wrote to Mr Ball following the Secretary of State’s decision.  They noted that the Secretary of State had confirmed that the regulations required Mr Ball’s service to be restricted to 40 years.  Norfolk also confirmed that Mr Ball’s remuneration had not exceeded ¼ of the Earnings Cap in his first year of employment and therefore his retained benefits with Suffolk could be ignored when calculating the headroom for using his AVCs.  However, they explained that the scope for using his AVCs could not be calculated until he had ceased employment and the benefits from the LGPS became payable.

43. Mr Ball told OPAS that he was unaware of the one month rule and thought that it was unfair to apply this when he had been made redundant.  He said that he had made vigorous attempts to find employment both inside and outside local government over the ten months following his retirement from Suffolk.  Mr Ball said that his first break came with the offer of a part-time post with Norfolk.  He also says that he was unable to refuse this offer of employment because, at the time, he was claiming unemployment benefit.  According to Mr Ball, his plan was, from this base of employment, to seek alternative employment outside local government to avoid complications with his pension.  Mr Ball decided to resign from Norfolk with effect from December 2001 and they have since confirmed that he has been able to use his AVCs to purchase an annuity under an open market option.  Mr Ball’s actual last day of pensionable service with them was 4 May 2001.  In calculating Mr Ball’s pension, Norfolk have not taken into account the 6 years and 243 days additional service he was granted by Suffolk.  Thus, Mr Ball’s service is restricted to a maximum of 7 years and 68 days for the purpose of calculating his benefits from Norfolk.

44. Mr Ball says that, because of inadequate and incorrect information from Norfolk and Suffolk, he concluded that, if he worked beyond the age of 60 he would be ‘working to reduce [his] pension’.  He says he perceived the loss was greater than he had been led to believe and had based his planning on.

CONCLUSIONS

45. There are two strands to Mr Ball’s situation which need to be disentangled; the provisions of the LGPS and the Inland Revenue maximum benefit requirements.  The first has an effect on the amount of pension he can receive from both Suffolk and Norfolk and the second affects the amount of AVCs Mr Ball could pay.  With regard to the amount of pension Mr Ball can receive from Norfolk and Suffolk, there are similarly two questions to be resolved; the amount of pension Mr Ball can accrue in respect of his employment with Norfolk and the amount of abatement that will apply to his compensation from Suffolk.

LGPS Regulations – Service with Norfolk

46. When Mr Ball joined Norfolk, the 1986 Regulations applied in respect of the benefits he could receive from the LGPS.  Regulation E29 provided for a maximum of 40 years reckonable service to count up to age 60 or 45 years at age 65.  In calculating the amount of service to count for the calculation of any benefit, Regulation E29 required any earlier period which was taken into account in the calculating of a retirement pension to be included.  The restriction of a Class A member’s service to 40 years was not introduced into the LGPS Regulations until April 1995 when they were amended to include a specific reference to the Inland Revenue maximum benefits.  Under the amended Regulations, Mr Ball was a Class A member with Norfolk but had been a Class C member with Suffolk.  This meant that, as far as his benefits with Norfolk were concerned, he could only count a maximum of 40 years either at 60 or 65.  The definitions and application of the classes of membership are in accordance with the requirements of the Inland Revenue.  Although introduced into the LGPS Regulations in 1995, they had been part of the overriding Inland Revenue requirements prior to this.  There is no scope for Mr Ball’s class of membership to be altered on the grounds that he was made redundant.

47. Under Regulation E29 of the 1986 Regulations Mr Ball’s Suffolk service should have been taken into account by Norfolk.  This requirement was not altered by the 1995 amendments and was carried forward into Schedule 3 of the 1997 Regulations.  Thus the annual benefit statements from Norfolk should have reflected this prior to 1999.  According to Norfolk, it was the 1998 amendments to Schedule 4 which caused them to change the way they calculated Mr Ball’s potential service on his annual benefit statement.  They say that they interpreted the amended Regulations to mean that they had to take into account Mr Ball’s service with Suffolk.  However, the requirement to take the Suffolk service into account is not contained in Schedule 4 but in Schedule 3, which was not amended in 1998.

48. As far as his benefits from Norfolk are concerned, Mr Ball could count a further 7 years and 68 days at age 60 or 65.  The additional service granted when he was made redundant from Suffolk does not count for this purpose, having been granted under the 1982 Compensation Regulations.  The additional complicating factor in Mr Ball’s case is that his second employment was part-time.

49. Regulation E25 of the 1986 Regulations required part-time service to be treated as proportionately reduced whole-time service for the purpose of calculating benefits.  Thus, Mr Ball’s service with Norfolk will count for the purpose of calculating his benefits only as a proportion of its actual length.  Regulation E29 referred to the total length of periods reckonable as reckonable service not exceeding 40 years.  Reckonable service is defined in Regulation D1 as time that counts both for the purpose of ascertaining entitlement to benefits and for the purpose of calculating them.  Therefore the 40 year restriction applied to the length of reckonable service.  Since Mr Ball’s service with Norfolk is reckoned at a proportion of its actual length, he could actually work for them for a longer period than the shortfall between 40 years and his Suffolk service before the restriction cut in.  The actual time before the restriction cut in would depend on the number of hours he worked because this affected the amount of reckonable service he accrued.

50. This was the approach taken by Suffolk in their letter of 4 June 1993 albeit in a slightly different context, ie the calculation of the abatement of his compensation from them.

51. Schedule 3 no longer refers to reckonable service since this term has been dropped from the LGPS Regulations.  Instead Schedule 3 refers to ‘total membership’ and excludes so much of a member’s total membership as exceeds 40 years in calculating the amount of any benefit.  Regulation 11(3) provides for part-time service to count at the appropriate fraction for the calculation of benefits.  Thus, for the purpose of calculating his benefits with Norfolk, Mr Ball’s total membership consists of his Suffolk service (32 years and 297 days, ie excluding the additional compensatory service) plus his Norfolk service at its part-time fraction up to the maximum of 40 years.

52. The annual benefit statements provided for Mr Ball by Norfolk clearly did not reflect this calculation of the benefits he could receive from them under the LGPS.  The 1998 statement from Norfolk quoted potential service of 8 years and 311 days, which exceeds the maximum of 7 years and 68 days.  The 1999 statement quoted 4 years and 316 days which is the part time equivalent of 7 years and 68 days.  As I have said the Regulations refer to a maximum of 40 years membership in total.  There is no requirement to proportion this for part time service.  With effect from the 1995 Regulations, Mr Ball should have been told by Norfolk that the maximum service he could expect to count towards the calculation of his benefits was 7 years and 68 days.  The provision of incorrect statements was maladministration on the part of Norfolk.

LGPS Regulations – Suffolk Abatement

53. Under both the 1982 Compensation Regulations and the 1996 Discretionary Payments Regulations Suffolk are required to abate the compensation they awarded to Mr Ball on his leaving employment with Norfolk.  The abatement is calculated in the same way under both sets of regulations but the wording reflects the change from reckonable service to total membership adopted elsewhere in the regulations.  Under the 1986 Regulations the abatement came into play if the aggregate of reckonable service to be taken into account by Norfolk, Mr Ball’s reckonable service with Suffolk and the compensatory service exceeded the reckonable service he could have counted if he had stayed with Suffolk until age 65.  Under the 1996 Regulations abatement is calculated by reference to the total period of membership to be taken into account in the calculation of his retirement pension on cessation of his employment with Norfolk plus his service with Suffolk.  Again the abatement occurs if this total membership exceeds the total period of membership which would have been taken into account if he had stayed with Suffolk until he was 65.

54. The total membership which Mr Ball would have been able to count if he had stayed with Suffolk until age 65 is 45 years because he was a Class C member with them.  Thus Suffolk only needed to abate Mr Ball’s compensation from them if the service used by Norfolk to calculate his pension from them together with his service from Suffolk exceeds 45 years.  Mr Ball’s Suffolk service amounted to 39 years and 175 days.  Therefore he will only suffer an abatement if the service which counts for benefits with Norfolk exceeds 5 years and 190 days.

55. Suffolk therefore quite correctly based their assumptions on a maximum of 45 years.  In their letter of 4 June 1993 Suffolk said that Mr Ball could work for Norfolk up to his 60th birthday and there would be no need for an abatement.  They also worked out that at age 65 they would have to reduce the compensatory years by 3 years and 163 days based on the number of hours per week he was working at that time.  This was correct at the time..

56. Unfortunately Suffolk then changed their minds as to how Mr Ball’s service with Norfolk would count.  In their later letter they said that Mr Ball could only work for 5 years and 190 days before the abatement would cut in.  This is based on the assumption that Mr Ball’s service with Norfolk should be counted at its actual length regardless of whether this is the length of service used in the calculation of his benefits with Norfolk.  I find that this interpretation of the 1982 Regulations was incorrect and as such amounts to maladministration on the part of Suffolk.

57. I agree with Suffolk that the 1996 Discretionary Payments Regulations also require them to use 45 years in respect of Mr Ball’s potential service with them.  In their letter of 15 June 2000, Suffolk estimated that Mr Ball’s total service at age 60, including his Norfolk service, would be 46 years and 243 days.  This assumes that his benefits from Norfolk are based on 7 years and 68 days.  Suffolk correctly stated that this exceeded the maximum for abatement purposes by 1 year and 243 days.  However, they then reduced this to a part time equivalent of 1 year and 2 days.  Suffolk should count the service used to calculate Mr Ball’s benefits from Norfolk not his actual service; there is therefore no need for a further proportioning.  The maximum service Mr Ball could count with Norfolk is 7 years and 68 days and the maximum abatement from Suffolk is therefore 1 year and 243 days.  Therefore Suffolk overstated the amount of abatement which would apply at Mr Ball’s 65th birthday, if he continued to work for Norfolk.

58. In fact the service used to calculate Mr Ball’s benefits from Norfolk at age 60 was 5 years and 96 days (6 years and 123 days at 25½ hours per week and 1 year 185 days at 22 hours per week).  This would give total service for abatement of 44 years and 271 days and therefore no abatement is required.  Suffolk’s letter was therefore partially incorrect inasmuch as the service at age 60 was overstated but the abatement was understated.

Injustice

59. Mr Ball says that, had he been aware of the correct information in 1993, he would have sought employment outside local government and made other financial arrangements.  On the basis of what Mr Ball said to OPAS and during the investigation of his complaint (see paragraph 43), I do not think that he would have turned down the offer of employment from Norfolk.  The question of whether he would have moved on from Norfolk is a matter of speculation.

60. In November 1993 Suffolk should have told Mr Ball that he could accrue a further 5 years and 190 days reckonable service with Norfolk before suffering an abatement from Suffolk, whereas he could potentially be working for them for another 13 years until he was 65.  Whether he joined the LGPS or not had no effect on the operation of the abatement to his compensation from Suffolk since the regulations allow an assumption that the individual has joined.  Although I find that the information given to Mr Ball by Suffolk was incorrect in 1993, I do not see that it had any detrimental effect on Mr Ball’s actions since he joined the LGPS and continued to work for Norfolk until December 2001.

61. The information given to Mr Ball by Suffolk in 2000 was also incorrect.  Mr Ball says that he was forced to resign from his employment with Norfolk in order to protect his pension.  He had been told that he was likely to suffer an abatement of £864.08 in respect of additional pension and £2,592.24 in respect of additional lump sum.  However, by the time of Suffolk’s 2000 letter, Mr Ball had been working for Norfolk for approximately 7 years in the (erroneous) belief that an abatement would occur if he worked for them for more than 5 years and 190 days.  He knew that he would have been working for them for approximately 13 years at age 65 and therefore it would be reasonable for him to anticipate that the abatement at age 65 would be significant.  For this reason I do not consider that the information in Suffolk’s letter, albeit incorrect, could have come as such a surprise to Mr Ball that it warranted his resignation.  I do, however, find that this error by Suffolk caused Mr Ball some distress and inconvenience and for this reason and to this extent I uphold his complaint against them.

62. With regard to the incorrect 1998 benefit statement provided by Norfolk, this overstated Mr Ball’s service, which may have led him to anticipate a higher pension than he would achieve.  However, an incorrect benefit statement does not, of itself, confer the right to the higher benefit.  It may lead the member to act to his detriment on the basis of an expectation of the higher benefit.  In Mr Ball’s case, although he may have anticipated a higher pension from Norfolk, this would have been offset by the expectation of a higher abatement from Suffolk.  Although he now finds that his service from Norfolk is restricted, this is offset by the anticipated lower or no abatement from Suffolk.  I am not persuaded that Mr Ball acted to his detriment on the basis of the 1998 statement.

63. With regard to the 1999 statement, which understated Mr Ball’s service, he has not offered any examples of how this led him to act in a detrimental fashion.  Mr Ball says that his subsequent actions were caused by the incorrect information about the abatement rather than the 1999 statement.  In any event, based on the knowledge that Mr Ball had at the time, he would have anticipated less of an abatement from Suffolk because his service appeared to be less than the 5 years 190 days limit they had given him.  I am not persuaded that Mr Ball acted to his detriment on the basis of the 1999 statement.  I note that Mr Ball had obviously been willing to sacrifice some of his pension from Suffolk because he continued to work for Norfolk for longer than the 5 years 190 days he had originally been told would result in an abatement.

Inland Revenue Maximum Benefits – Mr Ball’s AVCs

64. The definitions of Class A, B or C did not change from the 1995 to 1997 Regulations but more extensive reference was made to the Inland Revenue maximum benefits, including an attempt to introduce the 1991 administrative amendment into the LGPS Regulations, intending to allow retained benefits (such as Mr Ball’s Suffolk benefits) to be disregarded for certain members.  The 1997 Regulations were corrected in 1998 so that, in respect of the administrative easement, they referred to members whose earnings did not exceed ¼ of the Earnings Cap in their first year of employment.

65. It is important to remember that the Inland Revenue limits refer to the maximum benefits a scheme can offer if it wishes to retain approval.  The actual benefits offered by the scheme may be less than this and it is in the difference between the two that the scope for paying AVCs lies.

66. Norfolk allowed Mr Ball to commence paying AVCs but in 2000 advised him to cease contributing in the belief that his benefits would exceed the Inland Revenue maximum.  This advice was based on Norfolk’s interpretation of Schedule 4 of the 1997 Regulations as amended in 1998.  According to Norfolk, they reinterpreted the Regulations to mean that they had to take Mr Ball’s benefits from Suffolk into account.  In reality, the situation was that they had always had to take the Suffolk benefits into account as far as the LGPS benefits were concerned but not as far as the Inland Revenue maximum was concerned.  This was because the 1991 administrative easement applied in Mr Ball’s case.  There was scope for Mr Ball to continue paying AVCs because, whereas his LGPS pension from Norfolk was restricted to 40 years, his Inland Revenue maximum pension was 2/3rds of his final remuneration.

67. Therefore the advice given to Mr Ball to cease paying AVCs in 2000 was incorrect and as such amounts to maladministration on the part of Norfolk.  Mr Ball suffered injustice as a consequence because he was relied to his detriment on that advice by ceasing to pay AVCs when he was not required to.  I uphold this part of Mr Ball’s complaint against Norfolk.  Mr Ball was paying AVCs at the rate of 9% of his salary until 30 June 2000.  His pensionable earnings for the period 1 July 2000 to 4 May 2001 amounted to £11,182.41 (£9,897.41 from 1 July 2000 to 31 March 2001 and £1,285.00 from 1 April 2001 to 4 May 2001).  The balance of probability is that Mr Ball would have continued to pay AVCs and an additional amount of £1,006.42 would have been credited to his AVC account.  Although Mr Ball continued to work for Norfolk until December 2001, he would not have been able to continue paying AVCs once he had left the LGPS.

DIRECTIONS

68. I now direct that Suffolk shall, within 28 days hereof, pay Mr Ball the sum of £100 as compensation for the distress and inconvenience caused by their maladministration.

69. I also direct that Norfolk shall, within 28 days hereof, pay the sum of £1,006.42, plus simple interest at the rate currently quoted by the reference banks, to Mr Ball’s AVC provider.
DAVID LAVERICK

Pensions Ombudsman

24 July 2003
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