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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
David Croston

Scheme
:
Miller Knight Limited Pension and Assurance Scheme

Respondents
:
1. Trustees of the Miller Knight Limited Pension and Assurance Scheme

2.   Miller Fisher Limited as Employer

THE COMPLAINT (dated 1 December 2001)

1. Mr Croston has submitted to me for determination a dispute of law in which he claims that his pensionable entitlement under the Miller Knight Limited Pension and Assurance Scheme (the Scheme) has been incorrectly calculated.  He says that from 1994 onwards his pensionable salary ought, according to the Scheme’s Trust Deed and Rules, to have included bonuses earned by him.  He states that his deferred pension benefits have been based on a lower pensionable salary than would have been the case had bonuses been included, and his pension in retirement will be reduced.  He has not sought to quantify.  Mr Croston has also complained of disappointment on learning of the lower figure for pensionable salary.

MATERIAL FACTS

Background to the dispute

2. Mr Croston was born on 28 January 1954.

3. In 1992 he became a director of Miller Knight Limited, loss adjusters (the Company).  From the late 1980s the Company went through a number of changes of name and ownership, its final name being Miller Fisher Limited.  These changes do not in themselves have any effect on the dispute and “the Company” in this determination therefore refers to Mr Croston’s employer under its various names.  The Company is now in administrative receivership.

4. The Scheme is a non-contributory final salary scheme.  It was established in November 1981 and is governed by its Trust Deed and Rules.

5. In 1994 a decision was taken to restructure the financial packages of the Company’s employees.  According to its Director of Human Resources, Catherine Davenport, the Company needed to reduce its cost base and a number of measures were implemented to achieve this.  Ms Davenport states, in the Company’s response:

“All managers and directors took a pay cut of approximately 10% of salary and it was agreed that bonuses would cease to be pensionable.”

6. Mr Croston does not accept that any such agreement was reached and it is this difference between him and the Company which forms the basis of the dispute.  

7. Although Mr Croston received (sporadically, he says) benefit statements in relation to his pension, the question of whether bonuses were to be pensionable does not appear to have been a matter of contention until 1999.

8. In mid to late 1999 the Company Secretary, who also assumed the role of Finance Director, left the Company.  As part of his severance package, it was agreed that bonuses should form part of his pensionable salary.  In November 1999 Ms Davenport e-mailed the other directors of the Company, including David Croston, as follows:

“It appears that there has been a minor loophole exposed in relation to the MKL pension scheme.  You may remember that back in about 1993/4 it was agreed to make the adjusters’ bonuses non-pensionable.  The pension scheme rules were not altered but it was written in to the bonus scheme rules that they would not be pensionable.  Such a condition was not applied to bonuses given to other MKL employees ie the Directors, Gordon Willins [the Company Secretary], Dave O’Connor and myself [personnel manager in 1994].

“There is a legitimate argument…that bonuses paid since they were last declared as part of pensionable salary (1994) should be pensionable for this group of people.  It is my job to try to ascertain how much bonus was paid to each of you in 1995,’96,’97,’98 and ’99.  …... Are any of you able to assist with either your own records or maybe any documents which showed all Directors bonuses?…..

“Your backdated pension entitlement will be updated once the information is provided to SBJ [ a reference either to the trustees or the administrators].  I will then have to ask the Company whether this anomaly is to be allowed to continue.  Unfortunately I suspect that they will put a stop to it as no other bonuses are pensionable in the rest of the Company.”

9. No responses to this e-mail (if any were received) have been provided to me though certain of the directors did comment at a later date on the position as they understood it.  I deal with these comments below.

10. In December 1999 Mr Croston resigned from the Company.

11. In April 2000 Mr Croston received a letter from SBJ Benefit Consultants, the administrators of the Scheme, concerning his pension entitlement, based on a final pensionable salary which took no account of bonuses received by him.  He wrote to Ms Davenport to query this, stating that his understanding was that his contractual entitlement required bonuses to be taken into account.

12. A substantive response to his query was received in September 2000 from Mr Kevin Kenny, the Chief Executive of Miller Fisher Group plc, stating that the bonus schemes for all Miller Knight Ltd employees were revised in 1994 and since that date bonus payments had not been part of pensionable salaries.

13. Mr Croston did not accept this explanation and started the internal dispute resolution procedure (IDRP) in January 2001.

14. The outcome of the procedure (which concluded in May 2001) was, as to the Company, that there was no change to its position on whether bonus payments should form part of the pensionable salary and, as to the Trustees of the Miller Knight Limited Pension and Assurance Scheme (the Trustees), that a decision on the matter was outside their remit and they had therefore referred it back to the Company.  They added, however, they considered that the management of Mr Croston’s participation in the Scheme had been correct, and they did not intend to take any action.  

15. Mr Croston was not satisfied with this and after an unsuccessful intervention by OPAS in the second half of 2001, he complained to me.

16. After his complaint was received, the Scheme was terminated, on 31 December 2001.  Fleet Place Trustees Limited (Fleet Place Trustees) were appointed Independent Trustee of the Scheme in August 2001 and SBJ Professional Trustees Limited and some of the individual Trustees decided to resign.

17. At the end of June 2002 the Company went into administrative receivership.

18. In investigating the dispute, I have considered both the Scheme Rules and other documentary evidence, and the recollections of those involved.
Documentary Evidence

19. In 1994, when it is asserted that the decision to make bonuses non-pensionable was taken, the Scheme was governed by the first definitive trust deed, dated 10th July 1986 (the 1986 Rules).  “Pensionable Earnings” are defined as follows:

“at any date a Member’s Earnings at the Scheme Anniversary Date coincident with or, if not coincident with, immediately preceding that date or at the date of his joining the Scheme if later.”

“Earnings” themselves are defined as “for each Member at any date the Member’s total remuneration for the Employers during the 12 months ending at the 30th April coincident with or, if not coincident with, immediately preceding that date.”

20. In September 1995 the 1986 Rules were replaced by a new Deed and Rules (the 1995 Rules).  These define pensionable earnings as follows:

“ “Pensionable Earnings” means the Member’s gross earnings from the Employers.”

“Earnings” are not defined.

21. On 17 August 2001 a further Trust Deed and Rules came into force (the 2001 Rules).  “Pensionable Earnings” were defined as:

“the Member’s annual rate of basic salary plus averaged pensionable bonuses but excluding specific non-pensionable bonuses, as defined by the Employer.”

22. The Company, in its response, acknowledges the fact that the Scheme Rules were not altered at the time that the decision to exclude bonuses from pensionable salary was allegedly taken.  It states:

“As this was a remuneration issue, there was no need to alter the pension scheme rules at that time.  However, when the Trustees next reviewed the pension rules an amendment was made to the definition of pensionable earnings to assist with clarity.  The revised booklet was issued [to] all members in March 1999.”

23. The first of the Scheme Booklets in circulation from 1994 was the Members’ Handbook of June 1994 issued by Merrett Holdings plc (the Company’s holding company in 1994).  I note that this booklet was intended for all members of the Scheme.  It states:

“This handbook is only intended as a general guide to the scheme benefit entitlements defined in the Scheme Rules.

“Your Annual Pensionable Earnings are defined as your basic salary at 1st November each year plus the average of all bonuses paid during the preceding 3 years or your period of Scheme membership if shorter than 3 years.  The bonus year is the Company Financial Year from 1st October to 30th September each year.”

“Earnings” were not defined, but “Remuneration” was, as being “the total emoluments paid to an Employee by his Employer in a tax year…”

24. In December 1998 a new members’ booklet entitled ‘Guide to Benefits’ was prepared by the Trustees.  The information in the booklet was stated to be based on the rules of the Scheme as at December 1998.  Pensionable Earnings were defined in the booklet as follows:

“your gross earnings from the Company excluding specifically noted non pensionable payments (e.g.  bonuses and special allowances).”

25. An updated Guide to Benefits was prepared by the Trustees and issued in March 1999.  The definition of Pensionable Earnings is identical to that given in paragraph 26 above.

26. I have also considered whether any evidence may be contained in the Company’s Board Minutes.  Ms Davenport has this to say on the subject, in the Company’s response:

“The minutes of the Board Meetings held by Miller Knight Limited have been looked through but they are short of detail on the matter and simply refer to discussions and written proposals (not included in the minutes).  Unfortunately these records therefore neither confirm nor contradict the recollections of the Directors”.

27. Fleet Place Trustees have provided a summary of Trustee Minutes for 1994.  The only entry which casts light on the matter is item 7 of the Trustee Minutes of November 1994 which states:

“Since the last meeting, no comments had been received on the Trust Deed & Rules, which were presented to the meeting for execution [in fact not executed until September 1995].

“Before executing them, it was noted that the Company wished to consider changing the definition of pensionable salary to exclude large one-off bonuses.  It was also noted that the Principal Employer will shortly change to Miller Knight Ltd.”

No further relevant entries have been found.

28. Finally, in terms of documentary evidence, I have been sent a note from 1996, setting out details of the bonus scheme for the different categories of employee: directors, managers and associate directors, and adjusters.

28.1
The Director’s bonus scheme was summarised in six lines, the key point being that the directors were to share in equal proportions a percentage of the Net Contribution to Profit; some detail was given as to the definition of profit.  No conditions of the scheme were stipulated and there was no reference to pensions either generally or on the particular question of whether bonuses should form part of pensionable salary.

28.2
The document detailing the bonus scheme for managers, business development managers, deputy managers and associate directors was much fuller.  As well as a statement on the basis of the bonus scheme it contained a long section detailing the conditions of the scheme and at paragraph 4 of this section was the statement:

“Payments under this Scheme are non-pensionable.”

28.3
The document relating to the bonus scheme for adjusters also detailed the basis of the scheme and laid down its conditions.  Just as for the managers, at paragraph 4 of the conditions was the statement:

“Payments under this Scheme are non-pensionable”.

The Company says, in relation to this apparent anomaly between the directors and other classes of employee,

“The bonus scheme rules for Directors, such as David Croston, were rewritten but were silent on the matter of whether they were or were not pensionable.  This was an oversight but not considered material as the Directors had made the initial decision”.

Recollections of the Directors
29. It is claimed by the Company that, notwithstanding the fact that the pension scheme rules were not changed at the time, it was understood by all the parties that bonuses would not form part of pensionable salary.  If this is true, Mr Croston may be estopped from now claiming otherwise.  The Company states, in its response, 

“No member or employee queried the change to the status of bonuses until mid to late 1999 when a Director who was a member of the scheme [ie Gordon Willins, referred to above] left the Company.  As part of that individual’s severance arrangement it was agreed to augment his pension to incorporate his bonuses within the definition of basic salary…….  It was at this point that David Croston chose to query the situation although the change to remuneration had been in force already for five years.  An augmentation to pension benefits was not agreed as part of his severance package when he resigned in December 1999.”

30. In 1994, when the arrangements for bonus payments were discussed, the directors of Miller Knight Limited were: Jim Magee (Chief Executive), Barry Whyte (Deputy Chief Executive), David Croston, Tony Marsh, Tony Smithurst, Gary Liptrot and Bob Mockridge.

31. In a memorandum dated 12 February 2001 from Jim Magee to Catherine Davenport, Mr Magee states as follows:

“The position concerning the bonus payments for Directors and whether or not they were pensionable is as follows:

· When I joined there was no executive bonus scheme in force.

· In about March 1994 when I held a Directors’ meeting (in Merrett’s offices) I set out our proposals for the financial restructuring of the Company.  This included a number of significant changes to salaries etc.  at the time and a major revamping of the existing bonus scheme to adjusters.

I also undertook at that time to introduce a profit sharing scheme for directors but it was made clear that any payment under the profit sharing scheme would be non-pensionable.

· The issue as to whether or not the bonus payments were pensionable never arose until David Croston’s departure.

· I have taken the issue up with the remaining original Miller Knight Directors.  The recollection of Tony Marsh and Tony Smithurst is quite clear that it was stated and agreed that any profit sharing bonus payments would be non-pensionable.  Gary Liptrot informed me that that was his recollection until you sent out a memo which in his view cast doubt upon the original intention.  Bob Mockridge’s recollection is clear that the bonuses would be pensionable.

· I have absolutely no doubt in my mind that it was stated to the directors that the bonus payments would not be pensionable.  Unfortunately this is not documented.

· When we were taken over by Fishers it was a matter of common knowledge that bonus payments were not pensionable for any member of staff.”

32. A memorandum dated 24 April 2001 from Tony Marsh to Catherine Davenport sets out his recollection of the matter:

“There is no doubt in my mind that when the decision was made to change the bonus scheme arrangements in 1994, when the financial review was conducted by Jim Magee, it was the intention for all bonuses to cease to be pensionable, ie for both employees and Directors.  It would not have been a fair or logical decision for the Board to penalise employees, yet allow Directors to escape.  I write as a former Director of MKL in 1994 but who was not a member of the pension scheme.  It would be correct to say, therefore, that I have no prejudice in the matter.

“At the time, financial controls within Miller Knight were absolutely essential…….With this background and the fact that Directors also took a cut in salary around this time, I find it very difficult to accept that any of the Directors, including those in the pension scheme, could now retrospectively maintain that it was the intention to give themselves a benefit …which was being deprived to other staff.  David Croston attended the Board Meetings and it could not be denied that he was not fully aware of the financial situation and, I feel, the overall intention.”

33. A similar argument was put forward in the Company’s response, to which Mr Croston replied that it was:

“far from extraordinary for an organisation to ensure that the ‘key directors’ are properly incentivised, often to a different degree to middle management and employees”.

34. Mr Croston has also brought to my attention the recollection of Gary Liptrot (which is recorded in the memorandum referred to by Mr Magee at paragraph 33 above).  Mr Croston told Mr Liptrot, at a chance meeting with him, that he was in dispute with the Company and asked him whether he understood bonuses to be part of the final pensionable salary calculation.  Mr Liptrot confirmed that his understanding coincided with that of Mr Croston, ie that the position for Directors had not been changed when the change for adjusters/managers took place or at any time subsequently.

35. Mr Croston also submits that I should take account of the fact that the Company Secretary’s severance package included the treatment of bonus payments as part of his pensionable salary.  The Company has stated that this should not be seen as setting a precedent.

CONCLUSIONS

36. The Member booklet of June 1994 specifically provides for annual pensionable earnings to include the average of all bonuses paid during the preceding 3 years.  By contrast the Guides to Benefits issued by SBJ in 1998 and 1999 both specifically exclude bonuses.

37. No help is provided by the Board Minutes, while the Trustee Minutes refer only to a ‘wish to consider changing’ the definition of pensionable salary to exclude ‘large one-off bonuses’.

38. The 1996 notes for managers and associate directors, and those for adjusters, specifically provide that payments under the scheme are non-pensionable, while the notes for directors are silent on the matter.  I should say that I do not place much reliance on these notes, as it seems to me that those for directors are simply incomplete – it is surprising that no conditions at all are laid down for directors, while those for the other classes of employee are given in detail.

39. However, the most important document is the Scheme Rules themselves and these do not exclude bonuses from pensionable payment until 2001 (and even then the definition of “pensionable earnings” permits some bonuses to be included).  While there is some evidence that there was an intention to change the position before 2001, no change was actually made.

40. As to the other evidence, this is also far from clear cut.  Three directors (Jim Magee, Tony Marsh and Tony Smithurst) recall that bonuses were to be excluded; two (Bob Mockridge and Mr Croston himself) recall that they were to be included, and one (Gary Liptrot) has changed his mind on the subject, and now believes they were to be included.  The director of human resources believes that bonuses should be excluded, though her position as set out in her e-mail of November 1999 was undecided.

41. I have a good deal of sympathy with the argument put forward by Mr Marsh (paragraph 32 above) regarding the Company’s financial difficulties at that time.  However, Mr Croston’s response to this seems to me adequate to overcome this.

42. I do not find that it is possible to say, therefore, that, notwithstanding the Scheme Rules, it was clearly the intention of all concerned that bonuses should be excluded from pensionable pay, and that Mr Croston should now be estopped from making his claim.

43. I therefore find that the decision to exclude bonuses from the calculation of Mr Croston’s benefits was incorrect and I have made an appropriate direction in this respect below.  Fleet Place Trustees have drawn my attention to the difficulties they may face in locating the relevant paperwork required to re-calculate Mr Croston’s benefits and have asked me to make a further direction requiring Mr Croston’s co-operation.  I am not able to make directions against a complainant, but Mr Croston has indicated to me that he has now provided the documents requested.  I trust he will continue to co-operate in order to assist Fleet Place Trustees as necessary.

44. During the course of correspondence Mr Croston has drawn attention to what he alleges are delays by the Company and Trustees in dealing with his matter.  Although at some stages there have been slight delays, I do not find that these amount to maladministration by either respondent.  Mr Croston has also complained of disappointment on finding that his pensionable earnings were not what he thought they should be.  I trust that Mr Croston’s disappointment will now be allayed by the direction made in his favour.  It seems to me that no other award is necessary.

DIRECTION

45. I direct the Trustees to recalculate Mr Croston’s pensionable earnings to take account of bonus payments received by him from 1994 until he left the Company.  The Trustees should provide Mr Croston with a new statement of his benefits, to include the recalculation, within 28 days of the date hereof.
DAVID LAVERICK

Pensions Ombudsman

28 April 2003
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